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CASES 


CHANCERY, *c. 


1812, 53 Gto, 3. 


I ISi 

BLYTH t;. 'ELMUIRST. 3^^ 

The Master op the Rolls, y?;r The Xord 
Chancellor* 

<• 

A BILL having been filed by the PkintilTs, as Yen- Reference of 
dors, against the Defendant, as Purchaser, for a Title before 
specific Performance, the Defendant by his Answer, ad- Decree only, 
milting the Agreement, ailedged Laches on the Part of the where the Title 
Plaintiffs, in not compleatiiig their Contract in due Time, afoneis dis. 
as a Ground for his not being compelled to perform it. P”^*"*** refused 
A Motion was made by the Plaintiff, for a Reference to 
the Master, to look into the Title. ^ where the Pur. 

cffHser on other 

Sir Samuel Romilly, and Mr. Homey for the Defend- 

• sisted Perforin- 

ant, resisted the Motion, as unusual: where other Mai- 

. , ance, 

ters are in Dispute, besides the Valityty of the 'Title. 

The l>efendant insisting by his Answer flpon Lach^, the 
Plaintiffs at the Hearing may be entitled to no Decree; 
and the Reference therefore is premature. 

V43I.. I. B Mr. 


2 


1819. 

'-•VW 

* Blytu 

V. 

Elmiiikst. 


^ CAS^ IN CHANCERY. 

Mi;, f/ffrf, and Mr^ Parker, in support of the" Motion, 
contended, that the Application was'sanctioneef by jceent 
Decisions of the Lord Chancellor; and desired Time to 
produce Cases. 


The Master^ the Rolls. 

I certainly must have Cases produced ; for the Practice, 
if there be any such Practice, has been very recently in¬ 
troduced. 1 have always understood, that the only Case, 
in which the Court would make such an Order, is, where 
tlie Title alone is in Dispute. 


Nov, 13, The Motion having s'ood over, that Authorities might 
be produced, was this Da} mentioned hci'oic the Lord 
Chfincellor. No Instance was produced : htil it, was still 
insisted, that such ers fi^d been made; and the Re¬ 
ference could do no mischief. 

The Lord Chancellor. 

I do not recollect such an Instance: but [ take the 
Rule to be this. Upon a Bill for the specific Perform¬ 
ance of an Agreement, until that Practice, upon which 
this Application is made, was injroduced, the first. Issue 
to be determined was, whether the Agreement is to be 
pcil’ormcd, or not; aiul accordingly the iJei ree is always 
prefaced by a Dfxlaration, t'nat the Agieemcnt ought to 
“be pci joimcd. Where the l5'4.lendanl by his Answer says, 
there is no Objection to the Agicemeiit, exccjit what 
arises from the Circumstance, that the Piaintifi* cannot 
make a Title, the^Court has conceived, itself to have an 
Authority iii ihc'-Answer, equivalent to that Declaration 
in its own Decree, that the Agreement;ou'ght to be per¬ 
formed : a Sort of Confession by the Answer, that it 
ought to be executed; and therefore upon such aa Answer 



CASFS IN ciia:^cery. 

tlic C<5urt lia4 gone tlie Length of dlrcetln" a Ro- 'J812. 
fcrciicc'to the Master to see, wild her a Title can be ' « 

’ • . . , >*eYTJi 

made: but, if the Answer, upon R-casoiis solid or frivol- ^ 
oils, insist'', that the Agreement onghl not to be c'xeeuted, LLMumsr 
that puts the l^hiintiiF in this Situation; tluPL*lu‘is to 
look into the Answer j and if be blinds nothing 
that will avail the Defendant to resist the Perfonnaneo, 
he either sets down the Cause on Bill and Answer; or, 
there is any thing to di j)iovo, takes angther Course- 
M’hf're the Record finnisln s that fjuestion, wltether t‘ie 
Agreement shoidd he eai^iiid into Ihxecution, unless the 
Ohjeetion is n ino’ied by Consc'iit, that Is the first Ques¬ 
tion to he deeided ; and I have no Recollection of break¬ 
ing in upon that; tin? Parly being nnwilling, tinU it should 
be broken in nptni ; a:nl saying, he will ha\e the Cause 
lieard. In all the Orderij, made before'the Vacation, the 
l)''fcndant had taken i'ossc.'sion. 


# 

'I’hc Motion was refiTsed. 


Jn NC •^>^N’s 
Inn liAi.t. 

V, ILLIAMS V. Bllll). 1812, 

• Nov, 5. 

i 

'J‘Hr. M AsTi£u OF Til 1 -: RoL hs, Jur TuE Lord 

Chancellor. * • 

A PETITION, presented by Samuel Grimes and Eli- OrtUr under 
zaheth his Wife, stated, that by a Deed-Poll, die Stalutu 36 

dated the 25th of November, 1801, the Petitioner Eliza- 3 r. 90. 

^ * • upon Proof, 

that One Trustee was abroad, and absconding Bankrupt, and not likely 
to return, that the remaining Trustee should transfer Stock into the 
Names of himself and another Person appointed a t'o. Trustee. 

• B 2 beth 
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4 , 

1813. 

IV’ltUAMI 

». 

Bieo. 


leth Grimes, by virtue of the Power,‘given to .her by a 
Settleincnt, appointed Qeorge S/y and John Millard to 
be Trustee?, in' the Place of Two other Persons, and to 
acA jn the Trusts of the Settlement; that Millard, who 
was\ip 9 v^iuted Receiver, invested certain Sums of Money, 
^bbing Part of the Petitioner Elizabeth Grimeses Share 

the Rents and Profits of Real Estates, in the Pur<r 
chase of dilTerent Sums to the Amount, in the whole, of 
4 ^ 438 :UtSr/. in the 3 per Cent. Bank Jnuuitks, in the 
Names of Sly and Millard, upon the Trusts of the Set¬ 
tlement; and by the said Deed-Poll it v\as declared, that 
they should stand possessed of the said ^438: \siSd. and 
other Stock, and of the Interest and Dividends thereof, 
upon the said Trusts which.Funds remained standing in 
their Names accordingly. 

The Petition further stated,(that Sly became insolvent; 
and absconded in March 1803, and a Commission of 
Bankrupt issued against him ; under which he had been de¬ 
clared Bankru[it; that he never surrendered; but departed 
the Kingdom, and went beyoud Seas; and had trot hi¬ 
therto returned ; that, if now living, he is resident in some 
Foreign Country, and incapable of acting in the Trusts 
of the Settlement. 

The Petition then set forth, that Elizabeth Grimes had, 
by another Deed-Poll, in 1812, appointed Thomas Mit¬ 
chell, a Trustee with John Millard in the Plate of Sly\ 
and, submitting, that by virtue of the Act 36 Geo. 3. 
c. 90 , («) Millard, as one of the present I'rustecs of the 
said Trust Funds,<■ was alone competent under the Order 
of the Court to make a Transfer into the joint Names of 
himself and Mitchell, upon the Trusts of the Settlement, 
praye^ an Order accordingly. 

(a) Shava v. Wright, 3 gave Occasion for this Act 
V§s. ^3; the Case which of Parliament. 

Mr. 



. CASES IN CHANCERY. 

• / 

Mr. Johnson, for the Pentiono!*, stated, that il^e Bank 
of Eimtond would not suffer the Transfer to be niiide iv.TTT^^, 

^ • «f 1 LuIAMa 

witho it dn Order; and suggested, whether an Inquiry 

• • V, 

was necessary. • Bigp, 

• • 

77/e Master of the Rolls, upon the AfRda\Mt»of the 
Solicitor to the Commission, stating the Facts of tfi^ 
issuing of the Commission, that the Bankrupt did not 
surrender, and that the Deponent has been iiifoiiucd, and 
believes, that the said Gccngc SItf absconded from tliis 
Kingdom, and went to Anietica, or to some l\rts beyond 
the Seas, and had never since returned, and is not likely 
ever to return to thif? Kingdom, made the Order. 


1812. 


THE ROYAL BANK?OF SCOTLAND, Ex parte, ii. 13. 


T he Object of this •Petition was to supersede a Upon P^titloo. 

Commission of Bankruptcy, and that the Certificate to stay a Bank- 
of the Bankrupts might* be stayed. rnpi’s Certifi¬ 

cate Affidavits, 

Sir Arthur Piggott, and Mr. Cullen, in support of the 

Petition, applied for Leave to file an Affidavit. Pttifipn pre¬ 

sented, ad- 

Sir Samuel Rotnilly, Mr. Hart, and Mr. Montague, for ”****‘'^ 

the Assignees. ‘‘'P'J’ = 

ing to the Ge¬ 
neral Order 

The Lord Chancellor. ,(*6th Nov, 

It is now clearly settled by Lord EqsshtCs General Or- 
, . . , n . . ^ , General Rule, 

der (a) that a Petition to stay a Certifitate must be sup- 

** A fhor SI a^^lilinn 


(^a) 12th April, 1796. 2 Co. Ua, La. 292. 


that a Petition 
to stay a Bank- 

• rupt's Certifi. 

• • 

cate failing is dismissed with Costs; unless Misconduct of the Bank¬ 
rupt. 

B 3 ported 



ISl?. 


The 

lo.vAi. Hank 
• f ScO'iXAMJ, 
K t- parlc. 


j'orlcd by Aliid.-ivils, bled al ibe 1'iino of presenting it; 
Avbicii lias been adliercd U)'■o kl)^u’iull^^ly) ibal aVsniatitMi, 
1 b4.’liev<’ Ijy an Older of mine (a), has gone to tliis Ex¬ 
tent only ; that, if Allidavits in U ply arc necessary, they 
nuiV'hemade Use of, nolvsiihstiindiiej: tlial Order; and, 
giving* to lllo this Alhdavit, J desire tt) be under- 

stood, that it is notjriy Opinion tliat such Ailidavit, if 
teiitlercd, could he read. 


tSuch being- the Rule, [ liave done this without Scruple; 
uhere a Petition has been presented to stay a Certificate, 
and, upon the Pact <jf a Di'hi, pioposcd tf) be proved, 
and the Bankrupt applied upon the Oronnd, that it would 
not turn the Certificate, I ha\c diiected the Seen tiny, or 
the Conitnissioners, to ,look into the Proofs with that 
View; and, if they ecru tied accordingly, I have not de¬ 
layed the Certificate. 

I 

As to tlie Petition to supersede the Connnission, I sec 
no Difiieully in ordering that Petition.to be immediately 
heard, without Prejudice to what .nay begrged, as to uu) 
Suit going on“in the Court of Session in Scotland, 


Abt’. 13. Tbo I’etitiop, having hfcen withdrawn, a Question arose 
as to the Co.si'.. 

V. 

Sir Samuel liomil/^, Mr. Uurtf and Mr. Montague^ 
insisted, that it is almost of course, that a Petition to stay 
a Certificate shall, if dismissed, be dismisjsed v/itli Qosts; 
and, though this Petition had also another Object, it.wp^ 
a proper Case for Costs; a great Body, contending with 
Individuals; tvhosc Certificate had been stayed ; which 

(a) 16th Nqv. 1805. 2 Ci/. Ba. La. 294. 11 f^es, 642. 

would 
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W()i>!(l not have been pprniiitcl, ff the Lord C'innccUor 
h:uj hc*;*n aware tlu'.t this Debt would not tun/ the Ccr- 
iiiicate.* • 

Sir /Irlhur and Mr. CuUett, denied, that it is 

CIO ' ^ • 

ahnosi oF course t<» <^ive the Costs; and contendcil, that 
this was not a Case, to be so marked : tlie IVtitioieis, 
Creditors to the Atnount oF jCo8,0t)0, residing ai a 
Distance; and unacquainled.with the ihactiee here ; airl 
the Certificate being stjiyed only a few Day-*. 


The 


Koyal Dank 


«f Scotland, 
Bx purte. 


The Lurd C ii a n c i: l j, o r . 

The general Rtttci eertainly is, that, wheie a Petition to 
stay a Certifiea'.e 1‘ails, the Peiilioncr pays the Cost?; un¬ 
less in the Transuction there is ^onie Misconduct on the 
Part of the Bankiupt. Here you have not fixed any 
Misconduct upon the B:-.nkrupts; and therefore the Costs, 
if demanded, must be paid ; but ineiely Ly the ElTcct of 
the general Rale ; not *as setting any Mark upon the 
Conduct of tlie Petitioners. Bankrupts aic frccptenlly 
crush' d by the Expcitce of supporting tbtnr Certificates ; 
which has produced the Rule, that they shall have the 
Costs, if ilie OJ)posiIiou to the Certificate does not suc¬ 
ceed; unh'js in maintaining it there is some Species of 
Misconduct 3 ^^hich ptrliaps Jiiay not affect the Cerlili* 
cate; but btiil may fijim a Ground for refusing the Costs. 


The Petition was dismissed with Costs (a). 

(a) Ex parte Gardner, Post. 
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STAINES r. MORRIS. 


Ashigniiiftit of DcTondant, for the Purchase 
a Itrm, whe. D^yplling Houses, Part of the Ebi 

A\^ C _ . O 9 


ther from the 


Under a Con-gjn {j|ej Jq Cause, prayed the specific, 
tract for the Performance of an Agreement, entered into by 

of Two Leasehold 
Ebtate of the late Sir 
William ^lainei. A specific Performance was decreed 
original Lis^e, Uolis; and, an Inquiry was directed, whether the 

• Tt p Indenture of AssignmcJit, tendered by the Defendant, to 

. ’ ^ the Plaintiffs, on the 24th of December. 1807, for their 

Cnas(‘r must co- ’ 

venant for In. ^J^ccutioii, was a proper Assignment, 
dcinnity against 

Payment of Master’s Report stated, that the Sale w'as by 

Rent and Per- Auction, on the 10th of Novemberf 1807, with public 
formance of Notice, hi the Presence of the Defendant, and a particu- 
Coyenants; lar notice previously to his Agent, that the Vendors, who 
though he can- were described in the Particulac as Executors and De- 
not have a Co- visccs in Trust, would not covenant for the Title; as 
Tenant for the Executors never did covenant farther, than that they had 
Title from^the done nothing to encumber. By the Abstract of the Title 
Assignor; as it appeared, that the original Lease was made on the 
beinganExe ] 3 tij Delruar^, 1793, to George Clarke; who, by a 
cutor} and also dated the 26th of September^ \l%5t assigned 

by express Sti- Premises to Sir WilKam Staines, for the Remainder 
pulation. Term, subject to the future Rent and Covenants. 

Costs do not Assignment, which was executed by Clarke only, 

Ev^nt oMh contained a Covenant on the Part of Sir William Staines^ 
Suit • where a himself, his Executors, Administrators and Assigns, 
fair Question ii-^” Rent, and perform the Covenants, in the ori- 

raised. ginal Lease reserved and contained on the Tenant or 

Lessee’s Part; and to indemnify Clarke, his Heirs, Exe¬ 
cutors, and Administrators, from the same; and under 
that Assignment the Testator took the Premises, 


The 
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The Report fiirther stated, that, notwithstanding'it was 
expressly ^reed at the Sale, that the Plaintiffs would 
not covenant for the Title, the Draft of the Assignment, 
as prepared by the Defendant, contained on the Plain¬ 
tiffs' Part Covenants, that they Jiad done no Act to enciyn- 
ber; that notwithstanding any Act by the Plaintiffs, oi 
by Sir William Staines,, to the cony^ary, the Lease was^ 
valid; that the Plaintiffs had absolute authority to as¬ 
sign : for quiet enjoyment, free from all Incumbrances 
by them or Sir William Staines; (subject only to the 
Rent and Taxes); and ibr farther Assurance; with the 
following Covenant, on the P&rt of the Defendant: “ that 
“ he the said Thomas Morris, his Heirs, Executors, 
Administrators, or Assigns, shall and will well and 
“ truly pay, perform, fulfil, and keep the Rents, Covc- 
“ nants, and Agreements in and by the said in Part re- 
“ cited Indenture of Demise or Lease reserved and con- 
tained, and which, on the Lessees* Part, are or ought 
“ to be paid, performed, fulfilled, and kept, for or in 
** respect of the said Prqpises, iicreby assigned or in- 
“ tended so to be, or any Part thereof, from, and after 
“ the 25th Day of December instant, for and during the 
“ Remainder of the said Term of Fifty-seven Years,** 


1812.' 

Staines 

• c. 

Morris. 


Tlie draft was returned; all the Covenants on the Plain¬ 
tiffs’ Phrt, except that tlfey had done no Act to encumber, 
being struck out; but the Coven^pt of the Defendant to 
pay the Rent and perform the Covenants being left stand¬ 
ing. The Defendant’s Solicitor afterwards sent to th|^ 
Plaintiffs* Solicitor the Assignment engrossed; omitting 
that Covenant; but not communicatmg, that he had 
omitted it. That Omission being observed by the Plain¬ 
tiffs* Solicitor, he returned the Engrossment and Draft; 
insisting, thaV the Defendant’s Covenaht should be re¬ 
stored; and the Defendant on the 24 th of December, 

1807, 
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1807, tendered tlie Deed for Execution ; as it stood, 
without that Covenant. 

11 

The blaster stated his Opinion, that the Tndonture of 
Assignment, tendered by the Defendant to the Plaintilfs, 
for tl|^ir Execution, was li propcr Assignment. 

To ihat llepui'tyi an exception was taken by the 
Plaintiffs. 

Sir Samuel JiomUly, Mr. Rnithhiiy and Mr. Preston^ 
in support <>F the Ex'ception, eiteil ^*emlicr v. Mather'^ (a). 
Co. Lilt. 2:31, P'J- ,S\ (167, S/iep. Touchsl. 177- 

Shep. Abr. 530- Fitic/ts Law, lOJ). 

Mr., Richards, Mr. TIart, and Mr. Hall, for the 
Master’s Heport, cited IVal/iiPs Case (A); contending, 
that, if the iaie Sir William SUiities had improvidently 
taken upon himself an Obligation, the Law did not e.ist 
Upon him, it did not follow, that in Equity the Ashignee 
was bound to indemnify him in respect of that Obliga¬ 
tion. 


1812. 


S'J AINKS 

O. 

Aloams. 


The Lord Chancellor. 

I take the (Circumstances of this Case to ' ■, that there 
was an original Deiqise to Ckiike, aftorwaid'^ ::*’'3igncd 
to Sir Willhm Slaitie^/, and by that oiiginal Demise the 
Premises were of course let, yielding and jtaying ihe 
|teiir, and performing the Covenants: but beyond that I 
take it, that ihere was an e.spress Covenant for Payment 
of the Rent ai\(rPerformance of the Covenants, and the 
usQul Covenant on the Part of the Lessor, that the 

(b) 3 C<fi 22, and Sider* 
jl?», 402. 

lessee. 


(a) I Bro, C,C, 52. 



n 
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Stai.vks 

V. 

« 

Mourns. 


CASKS IN CIIANCEKV. 

Lessee, paying- the Rent, and performing the Covenants 
should cnj»y the Premises for tiie Term. Suppose, in¬ 
stead of an ^rVssignment, actually executed by Clarke] the 
oiiginal Lessee, to Sir IVilli&ni the Question had 

occurred upo!i an Agreement between them for tlie P^ir#* 
chase and Assn^nment of the Term: and a Bill, for 
the KxccliIio., j1 inat Agreement. The Question theit 
would be, what ought to*betlr> Nature, l-orm and rerms,' 
of the Instremeiit, hy which that Agreement was to be 
s[)ecilically p nformed. 


fi /s clear, tha!, wl.tic ^Les^ee covtnaiils, that he, Lcsseeuml&r 
his I’^.xecutors, Adml.^1-0ators and Assigns, will pay the express Cove- 
l«> ai, and peitorm the (’ovenants, though he parts with nant to pay tlie 
the 1 (jssess'on, and though many subsequent Assignments Rent, and per- 
hove taken plnee, he remains, in the Ca-e of expicss form the Co. 
Covenant at least, liable during the whole Term. As to venants, liable 
all Asbigiu'o tliere are 'I'wo VVjnys of jiutlitig it. That an durinj; the 
Assignee is liable during hi,s own Possession is clear: whole Term, 
whether lie remains liable, after his Possession determines, "otwithstand- 
is a very dilfercnt Consideitaiion : but the Point in such a ‘"S Assign- 
Case as I have stated, a Bill for the specific Performance 
of an Agreement tg assign, would be, what is tiic cquit- 
able Situation of the original Assignor and the Assignee, ’» 

faking from him during the Uemainder of the Term. 

during his own 

In tins Case Sir Ji il/iam Staines would be bound ^ 
eater into the ordinary Covenants*for the Title; and there 
is no Instance of an Assignment, drawn with proper 
Caution, which is not made expressly subject to Paymerft • 
of the Rent and Pcrforiifance of the Covenants, on the 
Part of the Lessee, his Executors, Adtoinistrators and 
Assigns, reserved; for though, if the Assignee should part 
with the Possession, the Lessor might dot be able to reco¬ 
ver atLaw agatnst that Assignee, yet, if the originalAlsi^nor 

enters 
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' 1812 . 

Staines 

V. ■ 

Mokris. 


enters into a Covenant for the Title, and the Assignee 
takes the Premia's, in the Qnesiit)n, as between the As¬ 
signor and As. ignec, ihe fomer has a Right tosjiy to the 
Jatter, ** you stand as between us in the Situation, in 
“ wjiich I origina ly stood to the Lessor; and, if he 
** under the express Covenant resorts to me, you taking 
'' '* the Premises from me, it is fit,, that the Rent, if paid 
“ by me, should be reimbursed to me by you/* This 
produces these Covenants of Indemnity. 


If therefore this stood upon Agreement, the proper 
Execution of such an Agreement would be an Assignment 
by Ciarke, covenanting for the Title; and Sir William 
Staines on the other Hand entering into those Covenants, 
implied and expressed, which arc intended on his Part to 
be exccutftl, where they arc both expressed and implied: 
an A«sigmnenf, not only subject to Payment of Rent 
and Performance of the Covenants; but the Instrument, 
executed and accepted by him, containing an express Cove¬ 
nant to pay the Rent ai.d perform the Covenants. Sir 
William S aineSf having accepted the Assignment, dies; 
and iiis Executors propose it to Sale. This is not a 
Case, in wliicli the Court will look at it with reference 
to the Considerations, that occur, where the oiiginal 
Conti act is .<-iicnt, as to what is to he done on the one 
Side and the other: but the Vetldors bargaining in the 
Article of Sale, that they wi 1 not enter into a Covenant 
for the Title: the Purchaser upon the Conditions of 
, Seie not bargaining, that by reason of that there shall 
be any of the usual Covenants on his Part abstracted 
om the Assigniueut. -I think farther, that this would 
not alter it: the Executors, as Executors, would not be 
bound to enter into such a Covenant; but by the express 
Terms ahey were not to do so. 


When the Draft was laid before the Plaintiffs’ Solicitor, 

these 
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* 


these Covenants for Title were struck out. The Question 
is rcducecl^ to this. The lilquity is clear, that lie, who 
takes an Assignment of a Term, shall talje it, giving a 
Covenant of Iiideninity to the Asaignor against the Pay¬ 
ment of the Rent and the Pcrfurniancc of the Covenstnfs, 
and there is no Distinction between the Ca>es oPitssig^- 
ment hy the original Le.ssec, and by an Assignee of thay 
original Lessee; the Propriety of enforcing that Cove¬ 
nant heiii'i; as manifest in the Case of the Assiejnee, that 

C* O' 

he may be indemnified in respect of his parting with the 
Possession, oat of which the Duty to pay the Kent ac¬ 
crues, independent of actual Cirvenant, as in the Case of 
Assiixnmcnt bv thc^original Lessee. It is however said 
here, tliat, as there is no Covenant for the Title, there 
can be no Covenant for Indemnity*. 1 do nut admit that* 
The Purchaser, knowing, Jie is not to have a Covenant 
for 'I’itlc, gives a Price accordingly for the Estate, with¬ 
out such Covenant. He boj's the Covenant of the ori¬ 
ginal Lcs.sor, and the Title*, which the Executors of the 
Lessee cun ijrive him without the Benefit of such a Cove- 
nant as he would havr>1iad, if the original Lessee had 
been Le.ssor. Then why is the Assignor not to have a 
Covenant againstlhe Item ? The Purchaser know's, that 
the Title may, or may not, be disturbed ; and if there is 
no Covenant for indemnity against the Rent, the Conse- 
quciu’c is, that the Lessor, liuving the original Lessee 
liable to pay the Rent for Pr^emises, deteriorated per¬ 
haps by Fire, and the Landlord not bound to re-build, may, 
though he has the Power, decline to evict for Noii-|)ay>-^ 
ment of Rent; as the original Lessee, though not the 
Assignee, may be able to pay ; and,* if there is a mesne 
Assignee, and the original Lessee on making bver his 
Title has got an Indemnity, why slpiuld not t|ie mesne 
Assignee recover from the Assignee,* who has jlhe Pos¬ 
session, in respect of which such a Covenant is entered 
Into? 


181 ^ 


Staines 

. V, 

Mourii. 


It 
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loie. 

Staines 

» V. 
Mokkis. 


It is Siiicl, Sir WiIlium Staines*a Estate may not be 
liable*. It v/onld not lu* liiible for the Value of the Pre¬ 
mises iii the Case of lA’iction by a Slrauf^cr; hut then, it 
FH^st he. recollected, the Went. ee;iscs. Jt is said, Sir 
lVi!li<4tv. Staines would not be liable to Clarke •. but he 
iv’ould cleaily. First, he has tak<?ti the Premises subject 
to Payment of the Kent and Pexfonnance of the Cove¬ 
nants ;and even without an express Covenant he could not 
in Equity say, that he had taken from the Lessee an Assign¬ 
ment, subject to this Condition, that he would pay the 
Kent, and |x.*irorin the Covenatits; and yet, holding the 
Premises, insist that the Lessee, i\,s Assignor, should in 
his Place he snbjeeL to pay the llenl and perform the 
Covenants; but it <!oes not rest upon his general L'abllity 
under tliosc Words; as here is an express Covenant that 
Sir William Staines will pay the Rent and perform the 
Covenants; and then even a Court of Law', certainly this 
Court, would not sufler Idm to avail himself of the 
Circumstance, tliat hq had qot oxccutM the Instrument. 
Unless he make out, that the Non-Execution was a Con- 
secpience df some Alteration, that notwithstanding the 
Covenant it was not intended, that, he should take, he 
would either by the express or implied Covenant, be liable 
to Clarke, if called on by the Lessor ; and then, attend¬ 
ing to the Circumstances and Conditions of the Contract, 
and the Equities of tho Case itself, upon which the Price 
must be considered US' calculated with reference to the 
Securities in this Court, if the Assignment is to be 
executed, the Covenant for Indemnity must be inserted. 


The Exception was allowed. 

Tile Lord Chancellor. 

Upon the Question of Costs in this Cause the Fact is 

admitted, that it was expressly stated at the Sale, tliough 

that 


Nov. i6. 
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that was not neoessary, tliai iho Executors were not to 
covenant Tor the 'I’lile. The D.alt of the Assignment, 
as oiiginuily tlicuvn by the Defendant’s Agtiit, notwilh- 
standing what had passed at the Sale, conlain^ •a 
Covenant on the Part of the Exicutors for tbgf'Kitle,' 
'liie Pi.iihliHV Solicitor struck out that Covenant* 
leaving the Defendant's Covenant for Indemnity; ana 
both Parties left tlie nialeiial \^’ords, as they appear to 
me, in the Ilubnirlnui, “ Mihjeet to Payment of the Rent 
“ aiwl Pei fonnanee of the Covenants Ik nc-eforth to be paid 
“ and peiforuK'd on the Lessee or Tenant’s Part,” 

Tlie Draft, sent thus reformed, to the Defendant's 
Solicitor, was by him engrosaeik; without any Com* 
inuiiication to the Piaintifl's oinitiing the Defendant’s 
CuYinant, witieh vtua in the Draft, as settled for the 
Paiintilfs, to p ly the Kent, and pciforra thet Covenants : 
which retdiy in Point of logsil Lfl’ect is a Covenant, upon 
which no Action can be brought, except by the Person, 
with witom it is enteied«into; and no Damages can be 
rec»>vcred, unless that Person has snflered Damage by 
being called n|)on /o pay. Under these Circumstances, 
the Engrossment, thus tcudeiecl withoutanv Coiiiiiiunica- 
lion to the Plaiutifl's’ Agent, that the Covenant, which 
he luid Ml in the Draft, settled bv him, had been struck 
out, wbother piopcity^ or not, is iinrnalcrial, I must bold 
accoiding to ^11 piofcssional Conduct, that a C<nnmu-> 
nication ougbi to buve been made, that a Co\cnant, 
which according to the settled Drafi was to be a P.trt'of* 
the Assignment, havl betn omitted ii\ the Engrossment. 
It is clear thcrcfi.r(‘, the Defendant otight to pay the 
Expence, occasioiu'd by that : but the Question I have to 
decide is, not, whether the Conduct of either Party was 
right or wroTig up to that Period ; but wbeiher iltcre w'as 
a fair Ground fur Dispute as to the Insertion of fhls 
'Covenant. The Costs of the Action against the Anc- 
- tioncer 


1813 . 

OvO 

Staines 

V. 

Mokris. 
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tioneermust be paid by the Defendant. As to the Costs 
of the Suit m Equity, it is in many Cases very hard, that 
Costs should follow the Event of the Cause; yet all my 
Experience has persuaded me, that it is much to be 
virKhred that the Course of the Court was so. Certainly 
however, that is not the present Course of the Court, 
^here there is a fair Case for Consideration, it is not the 
Course to visit the Party, who falls with Costs. Upon 
the Question in this Cau§c, which I separate from all 
Questions upon the Propriety of previous Conduct, my 
Opinion has never fluctuated ; but, the Master having 
expressed his Opinion, that ihis Covenant ought not to 
have been inserted, and considering what passed at Law, 
that the Judges would not decide the Case, until they 
had the Opinion of this Court, and that professional Men 
have differed upon the Question, it would be too pre« 
sumptuous in me to set such a Value upon my own 
Opinion by marking the Resistance of the Defendant with 
Costs. 


The Costs at Law therefore <must ‘be paid; and the 
Decree musi be taken without Costs. 


Igl2. CHAPLIN V. COOPER. 

JSov, 12. 

Injunction Dissolution of Partnership between the Plain- 

obtained by xl/ tiff and Defendant, the Stock in Trade, Book- 
Obligor in a Debts, and Good-Will, were assigned to the PJaintiif, in 
joint and seve¬ 
ral Bond ; the Co-obligor not a Party. 

Execution upon a joint Judgment, with Notice to the Sheriff of the 
Injunction, and Directions not to take the Plaintiff in Equity, not a 
BreAi of the lojuahtioo. 


Consideration 
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cronsidefation of jfil'iOO, to be paid by Iiist.ilmcnjs; lo 
^(;c‘^lre w^iicb, the LMaliuiiR and IJamiUou as ber Surely, 
gave iheir joint and several Ronds lo ibe l5cleiulant, and a 
Warrant of Attorney to enter up Judgment against jtii.ctn, 
«is oil a Mutiiatus. 


1SI2. 

Chaplain 


Cooper. 


Judgment was accord in gly entered up against the Plajn- 
till aiid /Aw»o//o;^, Jointly. Tlic last Instalment of j£ [)00 
liaving lieeonie due in Jpril last, tlie Plaintiff filed her 
1>>11 ■, alli'dging Errois in tlie Amount of the Debts; pray¬ 
ing an Aeioiiiit; an Abalement out of the Instalment; 
and an InJ jnetion lo stay legal Proceedings against the 
Plain 1 1 if. 


To this Hill, Umnilton was not a Party. 

T!;<- IMuiiiljlVohtained the ooninnm InjniK-iion for want 
c»i' an Ansnpr; rcNti:iining,“ all farther Pnx'eedings at 
r.a\\, agaiiiNt the saiil Compltiinant, touching any ot 
“ the Maitcrs in the Jiill*complained of, until Answer or 
" r.irlher Order.*' 

Tlie Dcleiidant, after the Injimrtion was obialiied, 
took out a Capias on ihe Judgment against the i'lainiitl' 
.md Jlamitlon, jointly^ hni liic Attorney ga\e wriilen 
Jfio etions to tlie Sheriff’s Officer to take Uamiltau oniy ; 
and not the Plaintiff; slating, l?lar, as to her, there was 
an Iiijanetlon lo restrain Proceedings. Hamilton being 
arrested on tlie Capias for .^'1)04: 12r., two Moliofis * 
were made: one by tlio Plaintill; to commit the De¬ 
fendant and his Attorney, for a Breaelt of the Injunciion : 
the other by tlie Plaintid’and f/m/i/V/ow, that, on paying 
the i,’9()4*. Ifis. into C mrt Hamiltbn might be dis¬ 
charged. • 


JNIr. llart^ in support of the Motions. 
V 01 ..I. . C 


'i’lu 
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V, 

Cooper, 


The issuing of a Writ of Execution is a Breach of an 
Injunction; although the Party be not actuaily taken 
uiulor it. Upon this Principle, in the Case of Leonard 
\Altii'eU {(i), a Proceeding against the Bail was held a 
Brcifh of an Injunction, 'fhis is a much stronger Case; 
,an(l in thi> Instance the Etfccl of the Suit is gone by 
parting with tite Money. 


Sir SamiH Komill^y and Mr. ShadweUf for the Defen¬ 
dant. 

The Case of f^eonard v. jtifzceU «has no Application. 
Th IS is the Case of a Bi!', til'd again&t an Oh’igt e, to 
restrain Proceeding oh tho Bond. 'I’he Surety, who is 
not a C6-PIaintifi', thinks hi.nsclf entitled to an Injunc¬ 
tion, wln'ii he is i’v>t a P.oty to the Suit, These are, 
indeed, his Motions- Thei>' was no Proceeding against 
the Plaintiff: the Sberitf being ex; ressly dircetpd not to 
take her, in consequence of the Injunction, which had pre¬ 
viously issued. 


Mr. Tlar!, in reply. 

The Case of Leonard v. Attwell is an Authovitv, tliat 

•* ' 

any indi»ect Step is a Breach of tho Injunctior.. I'he 
Defendant’s Intention, tthat the Plaintiff herself was not 
to be take., is iininateiial; the actual issuing of tlic Writ 
against her being a Breach of the Injunction ; which was 
necessary by the Form of Lrsw, to enable tlie Defendant 
to proceed against another Person, Your Lordship, if 
applied to, might have permitted the Defendant to pro¬ 
ceed against Hamilton ; but she had no Right herself to 
exerchse that Discretion. 


Ue 


(a) 17 Vea , 385. 



('ASi:s IX CilANCCRV. 
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T'/c Loiil CaANcnLLOit. 


A.'MX 


llis iu>w clearly settled, ihai if an liijanctie ) <V[)- Couii’;t. 

».di'i(.(i b> a DelViifh'nt at. Law, who has -j.-»>; 

. . . . . • Brc-Kiiofl 

Preavoiliii” atijairist the Rail is a IJreach of the I sjaiu tion ; .y 

1 . . . ' ■ % t . I ^ »ii liy 

»Mii wiioin my own Mcinorv Unit was nut ’I'.eCunrse: and 

, ‘ " pro n iii t; 

!iK‘ Rail wcic ohlia:ed to lile a Rill theins. !vc«. Tiic Alto- . ,, 

a^iiusi 

ration, 1 heliovo, l)e»au with Lord T'inil.:c'. bill, ihoic 
:s no iiKxtanoc whert', ii|)on tlu; Notion, llial if one 
<.)bliy;or pays liy Compulsion^ the other will <>ii!u;r have 
to indoinnilV bint, oi^ to cuntribuio linally to the Debt, 
it was evir hei !, that if one Obligor conic- here e.l.ine for 
an riiiinictio'.’, wiiliMit making tlu^other citlicr a Cu- 
Rlaintifi or a Defentbint, a Proci'eding at La-.v' against 
llial C:>-Ob!! .;or \\a\ a Rreach of the Injunction. 

if there is anv Rreacli of ll;;' Iiiinnelim hcie, it is in 
resjii(to!‘ lilt; Whit <'f Evc-'-ation eg.iinst this riaiiiiitf; 
but tin- (^iir.-tion i>, wlict'ur siibsiantl.illy it is a \\ rii of 
JAecntion auainsL bci. V\ Tien the Moiioti was hist imvilc, 

I ihonglil it a Rreach of ti,te injuiu liun ; ('o:i( ei\ing that 
tin* \\ lit of Execution, giv> n to the Shcrli!’ wiibont anv 
Instruction, was, upon his Re'ccijil ol il, aC>in:nan(l ol‘ 
ihe Law to liini to take tlu* Defendaiit; and vAieltier the 
MieriiT <1id, rn' diil not, tak*e her, it would be a Pox ce.liiig. 

If however a Diieclion was given the Shenlf not to 
]nocced against ihe Person of that Defendaiit, and Notice 
of the Injiiucttoiii resiraining any Proceeding against her, * 
that Defendant is named,m the W sit pro foimi and 
ei-necessitate and it is in Suhsiance a Proceeding sigainst 
the other Defendant only, and theri'fore not a Ri.aeti uf 
the Injunction. 


The first Motion was refused ; and, upon llic second 
it was, by Consent of the Defeudani, ordered, that on 

C 2 r-L'ing 
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Ch M'Lm 

r. 

CuOl’HIl. 


])a)■ip ^5 tile 904 ; 12s. into Court, aiitl undcrtukinjc; to pay 
the Slic'rirt’s Poundage witliin Two Hays, ami ihc Co^ts 
tif both Mdtioiis, \\hen taxed, Ilumilton sliould be di''- 
elidr^ed. 


Roars. 

AVORCAN r. RYDER. 

Nov. I'j. 


Tiioi.qli, l»y 
.Tiialoqv to the 
L:)m, C'osts do 
not t'ullotv a 
.Dcrrr'<; for 


T he Plainiifl', as Dowre-s, (1!(,’(1 a Rill against the 
Drfendant, as Heir, lor an Aecoiiut ; aHerhiing 
iVc'fjueiit A[)|)lifaiioir. to him, and Ht*riisal', on his Parr, 
to sollle. A Dec.L-e liaving iieen made in I'uvor of the. 
PluiiitilV, a Question aio.^e, a.s to the Co'^ls of the Suit. 


Dower nu'rely, 
they wen* qiveti 
iipoii vexat.ous 
Jvu.sistaiice. 


Air. Leaih^ for the Defendant, ohjcelrd to Costs being 
allowed the Plaintiff; on the (.jround, that they are not 
allowed at Law’, and that, upon this Head, thcjuiisdie- 
tion of Courts of Equity is concurrent. 


Sir Samuel Uomilh/, and Mr. Jhil, for the Piaintilf, 
insisted, that the Rule u[)plicd to those Instances onlv, 
where the sole Ohjcct was to obtain an Assignment ot 
Dower. The Principle was ‘clearly stated by Loul 
Xhurhii', in Lucas vi Caicrajl (o), and does not ajijily 

here 


CaJ 1 Bro. C. C. 134, cited 
from the following Note of 
Sir Samuel Romillif. 

In Chancerif, 

Lucas v. Calcraft. 

20th Aprils 1782, 
Lord Chancf.j.lor. 
Where a Widow comes 


into (his Court for the siii< 
gle Purpose of haring Dower 
assigned her, (‘osts do not 
follow the Suit. I hare hteii 
furnished with several Frecc. 
donts; but not one, in which 
Costs have been given on tiie 
single Point, la Rills for 

Dower 
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where tlic Dowress has niadci as she cleaily had in the 
present Hnstaiicc every Attempt to settle ; ai'.d thaj \Nlu.ie 
llie nns1)and ditMl seised, and the Law jriyes Daina<>es lor 
keeping the Dowress ont of her Dower, the Law' gi\es 
Cost.sj and here the Dowress is iniiiled againft Ihe 
Heir to an Allowanec I'or Dower lor the liiiKJ });M^ ^ 

The Mastkro/’ fhc RoLts ol)>erved, tliat, a-? in ih-i^ 
Case the Widow had, witliont any just Iheteiiecj heeji 
vexalioLiT.ly ke[)t out of her JJuwer, she must ha\e 
Costs. 


lSl.9. 

UlSG iw 


V. 

U \ m u. 

S 


Dower separate tjuestions , 
of Title often arise, wliicli 
may be rondutted v^xa- 
tiuHsly, and so as to bo tbe 
Subject of Costs; but Costs 
aic nut to be given, as of 


Course, with respect to set¬ 
ting ont Dower only. 

At Law a nitre Writ of 
Dower, or a Writ 
to a>i=p.;n Dower, carries no 
Co>>(s. 


f 



ANDREW Sr. PALMEIL 


A’ue. 13. 


A* MOTION was uTade hy the PlaiutilV, for the Pu. li- 
XJL cation of Jh'positions, ti.^\eii dc />iwe i*.*.ve ; on lii • 
(Jiound, that tiie W itness examined had suM.iiiuii a 


1 '<*1 O'.!.’ 
t.livll l' 
iS ' t ’, II O’l 


li |!\ 


the \\ iiness, frorn a bfKh’ly h:ji ry, to ait> t d a'i'r. ! ! .\,.ro . 

li->lied ; as tliey eoiiM not Ic I'Uif wiilmat ,n in; Jti.ii. f.i. 

Witness was then unable (o Jillind; l.nt on tli.- .'.luliul of tie 
geon as to the I’rolMbilitv of liis^Altenilaiiee an On!, r w;\', 
the OHicf r to a(t<'Md .at the Trial with the D» j -o I < 10,1 , (.1 

tendered; if the lneaj,::ei() of the \Viliiess to t •> iJ.! 

proved. 

CS set in'.:. 
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rsi'j. 

A NOUl.WS 


V. 

Palmeb. 


serious bodily Injury, and would be perfectly incapablc-ot 
attending a Trial at Law. 

Mr. Ifarf, Mr. Wilson, and Mr. JteatJ, in support 
of file motion, contended, that the Publication of 
Depositions, taken de hene euhe, might pass, wherci 
the witness was, from Indisposition, incujiable ol attend¬ 
ing the Trial. 


Sir Samuel Rotnillj/, and Mr, Wethercll, opposed the 
^lotion; on the Cronnd, that all the Ap[»licalions foi 
I'.iis Ihiri.ose were upon the Death of the Witness; but 
wliere there is only a temporary Ccuse, preventing the* 
Examination, whieh may be removed, the Court will 
bo extitmely unwillwig to order Publication. The 
Witness uia}’ recover, and be able to attend at tlie 
'i'rial. 


The herd C H A N c i L L o ii. 

I have a Recollection of some Ca-^e, where this wa* 
inueh considered ; and 1 believe the Course taken Was to 
ert'er the Office, in wliose Tobscssion tfte oiiginal Depo¬ 
sition was, to attend with it at the Tiial; and, if it was 
proved to the .'5atibfaction of the Court of Law, that the 
Witness w^ns unable to travel and attend, then the original 
Deposition should he tendered to be read in the Court of 
Law\ That gets rid of niueh Danger; as the De|)o- 
bitions, if published, could not be read at Law', unless it 
twiTs proved to the Satisfaction of the Court, that the 
Witness could not be e.\ainined at the I’rial ('nj. In the 
one Way you have the Deposition puhiisbcci, that ought 
not to be published, if that Pact should not be esta¬ 
blished: in the other you have the Benefit of it witiiout 


'«) See LntLP i'l Y lieijiicll, I Mod. 284. 

PuhlicHt'.on 
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i*ub]ication; unless it should be proved, that it is nece«* 
sary. This Alhduvit is too loose ; that the Witness will 
not be able to travel for a considerable Time. Tlie Sur- 

t 

geoB ought to have made an Affidavit with reference to 
the Time, u hen the Trial is to come on ; pledgir^^ 4iis 
professional Jiidgnient to the Probability,that tlteWilness 
will not be able to attend at that Time. If the Affidavit 
was more precise in* that resjject, I think I ought to 
make such an order as I have'mentioned. 


An Affidavit was aftervvards iTodueed more precisely 
worded; and ihc.Oukr was made accordingly. 


Nov. 14. l6. 

Jpjf/ILLl/iM HiTOCKLEY, being seised under three Pf>r- 

Frechoid Leases •from the Earl of Derl^-^ one dated ^ 

1768 , of a Farm, called Gore's Tenement:, anoiher, Asr^e- 
dated in 1771, of a Faim, called StOikLy's, consisting of ment as to 
a Messuage and several Pieces of Lund, ainongNt which L.ind ; tht* Ef- 
were two Meadow's, called Long Shoot and Ruth-Hcy; U'cioi oV\\\\i\y 
and*the third, dated ifli 1772, of Moss Lands, afterwards Comprumise ol 
improNcd, and divided into Si:tj Closes, called the JI/ojs doubtful 
C/osei; by his Will, dated the 3tl (SV;-L'nAtr, 1732, dis- R'ji’ds; with 
posed of his Property in the hillowiiiu; rerins; “Igive^'*‘t p»‘rforni- 

“ and devise to my Suri Lfleijaminj when he eomes to the h> P‘>s- 

• session, and !rn. 

pruvenieiits > 

and Acquiescence near Nineteen Years : a third Person being permitted 
to act upon his Conception of the^Aights, not questioned at the tiiiie 
by the Defendant; who cannot object, that lie accMibs. d "iider Ex» 
pectations from that Person j which were in Part disappointed. 

C 4 Age 


181?. 

Andkews 


V. 


Palmek. 


S12. 
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StOi KLEY. 
V, 

StfeCKLEY. 


Age of Tvvi’fity-onc Years, all tliat my Messuage pi 

Tenement, now in the possession of Edward Foiter, as 

Farmer thereof,” subject to certain Annuities; “ 1 give 
“ and devise to iny Son Thomas, all that my Messuage and 
“ Tenement, wherein I now live,’* subject also to certain 
Annuiti'cs'. 

j 

t. 

The Testator died in September, T7S2. At the Time, 
n hen he made his' VVill, he occupied the J'arm called (jo'e's 
Ti’netnent, tlie two Meadows called Lomi'-S/iool and 
lius'i-Ilfy, and two of the lihss Closes; and lu- resided 
in the house, Part of Coreas Tenemc7il; the fb'siduc of 
the Property comprised in the Lease of 1771, logeihor 
<\'ith <hc Four rcniaiiiing Aloss Closes, and a flouse 
thereon, being held by Edward Foster. 

In Jatiuutjyf 1787, a Meeting look place; at which the 
Executors and Widow of the Testator, the l*laiuiilf Tho¬ 
mas StochUy, t])c Defendant Eenjavihi Slockinf, and 
Benjamin Stockley the elder, their Grandfather, were 
present, in order to settle the Atbiirs erf the Testator. 

c. 

At that Meeting, SioikUy, the Grandfather, stated to 
the Pluinlilf and Defendani, that, as the Two Closes, called 
Long-Shoot and Jiush-Hey, were comprised in I lie Lease 
of 1771) it would be more cortvenient, that the Defendant 
should have them; and should give, in Exchange, the 
Four Closes of Moss Laud, demised to Foster ; adding 
that he knew the latter were not so valuable as the former; 
,bu/. that he would make Amends to the Plaintifl'; to tvliicU 
Proposal the Plaiiitiil', who was then an Ini’ant, and tlie 
JX'fendant, then adult, agreed; also that during 
Lcu'ie the Defendant should pay the Plainlilf a certain 
llent, 

Tlie Defendant Was soon after put in Possession of 
the Two Closes^ called Long-bkoot and liash-Uey; and 

had 
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had ever since continued in Possession. He also paid the 
Rent to ll^e Plaintiff until the Expiration of ’.s Lease^ 

in February, 1789: when the Piaintiff was^put into Pos¬ 
session of the Four Moss Closes, and had ever since con¬ 
tinued in Possession of them; as also of the other T«t> 
Moss Closes, and of the Messuage and Preniis©s#ch11c<l 
Gores Tenement^ comprised in the Lease of 17(iS: but^ 
life Convey ance had ever been executed by the Piaintiff or 
Defendant, either of the Four Moss Closes, or of hong- 
Shoot and Rush-Jley. 


1812 ^ 
StockLKY 


Stucklet. 


The Defendant having couimeneed an Action of Eject¬ 
ment to recover the*Four Closes of Moss Land, and the 
House thereon, the Plaintiff filed his Rill; insisting, that 
if any Doubt could arise on tlie Construction of the Will, 
he was entitled to an Execution of the Agreement, upon 
J*ar£.-]>(Mformat:ee ami Acrpiiescence for nearly Nineteen 
Years, and Iinprt)veinents by him; that Slockley, the 
firamirather, had left the* Defendant a Moiety of an 
Estate at Hursiough ; which he would not have done, in 
case he had suspected tipft the Defendant would have en- 
dea\ouied to set aside the Agreement; whieR Estate the 
D'efindant noW' eiyoyed*; and praying a specific Pciforni- 
anec of the Agreement, with the couaeciuenii.'d Direc¬ 
tions for mutual Conveyances. 

The Answer insisted, that the Testator, by the Words 
of his Will, beiiueathed to the Plaintiff only the Messuage 
or'reneineni, wlterc he then lived; and that the Lands, 
belonging to Slovhley's, at, that 'Fiiiic in ttie Oceiipa-* 
tion <jf the 'I’eslalor, vvdi'c not iiieiiidi'd ; hut only sueli 
Lauds, as were usually held with Gore's leueuicnt. The 
Defendaul admitted ilx- Meeting; but staled, tliai on his 
objoetiiig to the I'roptjsal, made by lil^s Ciaudfalher, the 
lal irr in a tirrcatening manner said, that, he would force 
the Deicndant to be (piiet-; or would leave him worse; 

from 
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.1812. 

Stucklby 

V. 

Stoc&ley. 


from which the Defendant apprehended ihat hisGrand- 
failier would alter his Will, by which, as thceDcfendant 
had Reason to ht lieve, the whole of the Estate in Burs- 
cough was given to h>m ; and, tljeiefore, be< ausc he stood 
ve^y much in Awe of his Giandfathcr, he forbore to urge 
lii^ GJaim anv more. The Defendant denied ine Aurte- 
^ ment, and the alledged Acts of Part-performance; but 
admitted, that the I'laintill'had got into Possession of the 
E'our Closes of ISlcss Larid, and was still in Possession of 
them ; the Defendant being restrained, by the Threats of his 
Grandfather, who died in 180 j, from sooner asserting his 
Right to the Moss Closes, lie faillicr stated, that he was 
under the original VV ill, made by his Grandfniher, to have 
taken the whole of his Estates; and that his Grandfather, by 
revoking his original AVill, and giving the Defendant only 
a Moiety of the Estat'^s, the w'hole of which were at, 
the Meeting promised to him absolutely, had ticceived and 
disappointed him ; and he therefore submitted, that he 
was no longer bound to acquiesce in the proposed Arrange¬ 
ment, The Dcfcudatit also insisted upon the Statute of 
Erauds (a) in liar to the Relief, sought by the Bill. 


The Decree made at the II Us on the 27ih of June, 
I8C9, which, it was admitted, had not been drawn up ac¬ 
cording to the InlCMtioii of the Court, directed, that the 
pvill should be retained for Twelve Months, and that the 
Itchiidant should he at liberty to biing an Ejectment tor 
the Recoveiy of the J'roperty, and proceed to Trial; and, 
on fhe Trial, the Plaiutilf was not to s« t i:p the Statute of 
Liiidtai!o'j.s : an ! tlic Injunction, whieh had been granted, 
ro.''li;n!.iiig the .o'l iioui procci ju, Law', was 

con’.iiiued ; and all fatlher io.i oions \vi u; K.'>ervcd, with 

liberty to apply in the Mean-time. 

& 

(a) Stat. 29 Ch, 2 c. 3. ■ 


From 
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From this Decree the Plaintiff appealed to the Lord 
Chanceltiir, , 


isie. 

StoCKKiET 


Sir Samuel JtamUJif, and Mr. Belli for the Plaintiff. 

• • 

This is a Bill to carry into Execution an AjifcmCTit, 
entered into a long Time ago; but that Agreemctit lues 
been acquiesced in, from the Period, when it was entered 
into, until the filing of the Bill; between Eighteen and 
Nineteen Years. The Defendant conceives, that he is 
entitled to extricate himself from the Obligations, imposed 
upon him by the Agreemcn*, because the Grandfather has 
not given him all tljiit he expected. The Grandfather did 
devise to the Plaintiff and Defendant according to his 
Promise; and it is quite immaterral in what proportions; 
or what was the Value oi the Estate, given to each of 
them. 


V. 

SrocKUEv. 


0 




In isof) the D«Tent]aiit*for the first Time sets up a 
I’itle, not otily to the Property ho gave, but also to that 
he rcecivcd in Exelian^i; contending, that the Dr %ls<' to 
the Pl.iiutifl extended only to the House, in which tlni: 
Testator resided ;*and not, as it miisi be construed, to the 
whole Eat in, occupied by.him. Whatever may be the 
Coiistruetiou that ouglit to he put upon the Will, the 
Mfiskr of the Rry//.?,^i fit is opinion was, that the Defuidant 
should proceed in rjecfmcnt, should have dismissed the 
Bill; as it proceeds upon the Principle, that the Plaintiff 
here has no remedy at Luv. Nothing, ludr rd, can be 


tried by this Ejcetment; the«legnl Estate of the Pour Clo*es* 
being certainly in the DefendaMt; and*, the ffhjeet of tliis 
Suit to get a Conveyance from the Defendant rd’thnt legal 
Estate. When the Circnni'stances aie eoii^ulereri, thuttfie 
Agreement was entered into under the Kinnerliaie Auspices 


ot the Grandftiiher, who has 
own Property on the I'aith ef 


made a rnspositir)a of his 
it; th<.‘ long Acqviic>eeijee; 


tile 
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. 1812 . 

C-vn/ 

SxOCKr.EY 

r. 

Stock. LEV. 


the Construction of the Parties, especially the Defemlant# 
an Adult, at the Date of the Agreement: the Plaintiff is 
entitled to the Decree his Bill seeks; admitting that lite 
Defendant would, at Ldw, be entitled to recover the roiir 
Mu«s Closes. The Objection from the Statute of Trauds 
is Atis^eied by the Fact, that there has been u Part-per¬ 
formance. It is next contended, that the Agreement was 
marie with the Plaintiff, when an Infant: but every Agree¬ 
ment with an Infant is not void ; and the Plaintiff, when 
adult, a('quiesced in, and confirmed this Agreement. I’he 
Defendant himself iicquicsced in ir, until the Dc.*ilh of his 
Grandfather ; and then, as he has not got the whole of his 
Grandfathers Property, would dist,urb it: but suppos¬ 
ing the Agreement not beneficial to him, yet, having 
wailed until his Granrifathers Death, it would be a Fraud 
in the Defendant to impeach it; the Grandfather having 
made his W ill on the Faith of it. The Agreement was a 
Family Arrangement; to establish the Peace gf a Family ; 
and in this respect the ('ase a-sembles Stapilton v.StapiU 
ton («). The only .Difference is, that the Grandfather 
hero hell) out, that he would make a Provision. 


Mr- Martinf aud iMr. lUys, for the Defendant. 


'I'ho Closi'S Long-Shoot and Rnsh-lley were not de¬ 
mised by those Names: nor mentioned bv those Names in 
the Will. This Agreement was intended as an Exchange ; 
which is not inimateriar; since, if the Plaintiff was ejected 
from the Closes he received in Exchange, he would be 
eiitilled to recover those he, gave. One of the Grounds, 
on wliieli the Plaii^riff’s C;;iim ivj a sipeeific Peiformance 
rest, is, shat the Defendant takes an Advantage under 
bis Grandfathei’s Will. 'J hai is not.in Proof; neither 
dues any 'filing ajipi'ar on the F'aee of the Will to cor- 


(a) 1 Mk, 2. 


foboratc 
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roborate ;be Assertion. Tins, therefore, is not an Agree¬ 
ment, spefciiically to be performed. As all the Six Closes 
riilicr tlcscen<led to the Defendant, as Eldest Son and 
Heir, or passed to iiiiii as Devisee, there was no Conside/- 
ation for the Agreement. If the Grandfather propi^sgd an 
Exehan'^e, ntnier a Misappreliensioii of the Parties' Rights, 
what l‘^i|ini)' has the Plnintiff? 'fhe first question, there¬ 
fore, is, whether any Consideration ever passed to tlie De¬ 
fendant ; which might be successfully contended, if tlie le¬ 
gal Estate of tlicTwo Closes passed to the I’iuintiff. I’he 
iii'xL Question is, whether tins was an Agreement, entered 
jiUo by I'arties, cognizant of tlieir Rights : such an Agree¬ 
ment as this Court ought to perform. Tlie Case of Sl(i~ 
pijUm V. Siajn/ton dilleis from tljp present. That was 
the Case of an actual Cotivevanee of the Estate ; a volun- 
laiy Settlement; where all the Parties were apprised of 
iheir Rights. If these Parties had subsequently executed 
a Oeed, the Defendant coy Id have no Relief, The i’ro- 
posal and R^'preseuialion came IVom the Grandiathcr. li 
would have been difleren.1, if the Proposal had come from 
the Defendant himself. • 

Sir S.iiuucl Romillj/, in Rc[>ly. 

The Dc'l'endant savs, that he diil not enter into the A;.:rcc- 
ineni; but that lie was silent and forbore to urgi' his 
Claim. If the Two Closes did ?iot pusb by the l)cvi..e to 
the Plainiin', but descended to the Defeiulani as Heir, \et 
jtlie Agreement is bindiui^ upon him, Theie is no Un, 
tence for alledging, tljafr ihc DofentlaiU was ignorant of Ins 
lliglits. The Answ'cr admits, that he was aware of them; 
but says he v\ a> induced to accede by his I'^jipcetaiions IVom 
bis Grandfather. The Plainiilf, acting on the Paiih of the 
Agreement^ has impnni-d the Jhnpeiiy in his Pi^se'.j.ion ; 
a Euet admitted by the Answer, 'i’he Grumlfutlur ac¬ 
tually made a Provision on the Faith of the Agroi’inent: 

• the 


isie*. 

Stocki.ev 

V. 

Stoikley. 
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1T?12. tlic Court, therefore, will not disturb it, under all these 
- Circumstances. Whether the Grandfather left te the De- 

oTOCKttEY ^ 

^ fendant the particular Estate, which he promised, is imina- 
SicciUET. sufficient, that the Defendant took that Pro- 

mise*as the Consideration : and whether it was realised, 
or,not, 13 of no Consequence. His Expectation being 
disappointed, he cannot resort to his original Right. 
With regard to the Del’ctidaiit’s Character, as Heir, an 
Heir stands in the same ^Situation with a Stjranger, as to 
Election. 


Nov. 16. 


Family Com- 
V'promise fa¬ 
vored ; if rea- 
; sonable, and 
upon a doubt, 
ful Right; even 
•In the strongest 
..Case; as where 
one Party was 
I drunk at the 
%im e. 

. Whether upon 
a mere Siippo. 
'sition of Right, 
proving erro¬ 
neous, Qihrre. 


The Lord Chance lt.ok . 

If this Cause can be determined, assuming, that these 
Two Closes did not pass by the Will to the Plaintiff, but 
that a Courtof Equity.ought to determine them to be his, 
the Expence of a Trial at Low must be regretted.. It is 
true, in Family Arrangements this Court has administered 
an Equity, w^tich is not applied to Agreements generally. 
One very strong Instance is rite Case of Pullen v. 
Ready (a ); where Legacies were given; to be forfeited 
by Marriage without Consent: one of the Legates did 
marry without Consent; a Family Arrangement took 
place; giving that Legatee the Benefit of the Legacy* 
That Arrangement, it wasstig^ted. w^as under a Mistake 
of tlie Law; that the Condition was only f» terrorem ; 
which under the Circumstances it was not; and it was con¬ 
tended, that the Parties-were not bound : but Lord Hard* 
wicke said, there was the Will.beforc them , and if they * 
chose to construe it,« taking upon" themselves the Know¬ 
ledge of the Law, he would hold.them bound. That Case, 
with the Passage in Cory v. Corn [b), which is certainly 


very 


(rr^ 2 Ath 5S7. 


(6) 1 Ves. 19, 
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very strong, that an Agrecraent.to settle Disputes in nRi- 19^2.' 
inily, aiidV reasonable Agreement, sIiouM be irifarci-d Stockxky 
against a Party, who was drunk at the Time^and Stapillon ^ 
v.Stapiltoa (a), which, with all the able Reasoning in it, SfocawT, 
is aKo an extremely strong Case, lead me to the 0})ini?)!), 
that in these I'aniily arrangements the Cuiiit dbe^ no| 
quite go the Length of denying Relief upon the Principle, 
that prevails between Strangers.^ 

I had a Doubt, whether what is in Slapillflu v. StopiU 
ton (b)f represented as falling fiom Lord Maccfeifield, in 
Cann v. Curtti (c), <-ould Imva been bis Language. If a 
Doubt is raised bctw'cen Partici as to their Rights, and, ad-, 
verting to that Doubt, they come toan Agreement, and that 
is a reasonable Agreemcni, in Family Matters theCourt goes 
A long Way to qarry it into Execution ; b’it my Difficulty 
was, that there might be a Supposition of Right, without 
a Doubt upon it; that it would be too much to execute an 
Agreement, entered into upon such Supposition; if un¬ 
founded ; and the Words of Lord Macclesjiefti^ instead of 

a Supftosiiion of Righl^’* might have been, doubtI'ul 
“ Rightbut I observe in a Manuscript Note, ih 1 1 have, 
the same Words are represented as those of Lord 
Macck^icUL . 

I should be sorry to«decMl! this upon a View of the 
Case, that wa!> not much pressed,at the Holh. 'Ihe D(v 
crec is admitted riot to be drawn up, as. the Master of the 
ItoHs intended; and must therefore be altered : but 1 d,o 
not hesitate to ex press* a strong Opinion, that the Defend¬ 
ant was bound under the CirciinistanFes. This Family 
Meeting taking place after the Testator*^ Death, it is im¬ 
possible to deny, that there was a fair Question, w he. her the 

(a) 1 Atk.2. (c) See I P, fVill. 723. 

(b) See 1 Aik, 10. 

Two 
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Stockluy 

V, 

Stocklc^A 


Twu Closes did, or did not, pass under the Description of 
“ the* Messuage or Tenement in the Possession ef Foster 
also, whether fhey passed according to the Intention of the 
Testator. It appears, at least, at that Conversation, that 
a tjj^jrd Person, to whom both these Parties profess to pay 
Attention, must have taken for granted, that Thomas was 
entitled to these Two Closes; that such a belief was ge¬ 
nerated in the Mind of that third Person ; as he says, 

Benjamin shall have that, which Thomas gives up: and 
** Thomas shall have that, which Benjamin gives up.*' 
That is an Assertion by a third Person, speaking of tlie In¬ 
terests of the Two others, iniporting what he thought, at 
least. If then lie makes that Statement, and Benjamin 
admits, that at that Moment his Conception was quite 
otherwise, and that Thomas was not entitled under the 
Devise, there are Cases in Equity Of a third Person deal¬ 
ing about the Interests of Two Persons, ns to whom he in¬ 
terposes; asserting their Interests to be, as he deseribes 
them ; and another Person, wl^o, conceiving them to be 
otherwise, remains silent. 

. ' 

It is clear also, that the Grandfather intimated to both 
Parties this, at least; that with regard to this Arrange¬ 
ment, proposed l)y him, and understood by him to be ac¬ 
ceded to, he meant to makj^pme Disposition of his own 
Property; observing, would have the worst 

of it: but lie (the Granc’father) could set that right by his 
own Property. He is permitted, therefore, to act upon 
the Supposition, that an Agreement had taken place, with 
regard to which he was to do something. Suppose then 
7'i^omaf entitled to those Two Closes; and the Grandfa¬ 
ther had given him nothing: could Thomas, after the 
Lapse of Nineteen lYears say, that he had acquiesced under 
the Expectation of the Grandfather’s making up to him that 
|)iiR're4icc; and desire, as he had been disappointed in 
that Expectation, to be discharged ? He would have great 
" ‘ difficulty 
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Difficulty in maintaining that. Benjamin on the other 
Hand bj^his Answer says,the Grandfather promised«lo give 
him the Buncough Estate; and as he acted under the Ex* 
pectatiou of receiving a greater Bounty than has been 
given to him, therefore he shall take that Half of the ^Jtatej|| 
which is given to him; and shall take back his own Estate 
also. It \^ou]d be very difficult for him to establish that 
Claim. 


^ 1819 . 
Siocklex 

V, 

SrocKtET. 


Upon Two Grounds therefore I have a strong Opinion, 
that the Defendant is bound: 1st, that enough was before 
them to induce a Doubt upon the Question as to the legal 
Operation of the W*11: 2dly, the actual Intention; and if 
they had a Right to determine by Compromise, W'ith re¬ 
gard, not only to the legal Effect of the Will, but the ac¬ 
tual intention, there is enough of that to support the Agree¬ 
ment ; but, if not, yet under the L'ffect of what passed in 
the Giandfatliei's Presence, 'and must have had an Effect 
upon his I nteution thiough his Life, and what appears from 
the Conduct of the Defendant to have been his Concep¬ 
tion of the Grandfather*'. Intention during his^whole Life, 
there is enough to hind him. 


The Decree was made ac^rding to the Prayer of the 
Pill.. 


Voi.. I 


D 


FREEMAN 



34 


CASES IN chancery; 


1812 . 

Nov. 13.18. 


FREEMAN, Ex parte. 


Commission of inr^HE Petitidn stated, that on the 25th of September^ 
Bankruptcy _ «.hS12, a Commission of Bankruptcy issued against 

not suprrsi'd. and Llo^d; and on the 30th the Commissioners 

General Order Purpose of opening the Com- 

(26th June * ; when Evidence was given of the petitioning Cre- 

17p3) where, ditor's Debt, and the Trading; and an Act of Bank- 
dup Diligence ruptcy was pioved against Davis; but having ob- 

being used, the tained Information of the Commission, removed out of 
Adjudicaton the Way, and concealed, Two Persons of the Names of 
by Osman; who w'ere capable of proving an 
denocTui^of^ Bankruptcy jOn hii> Part. The Commissioners, 
the Way. being attended by either of those Persons, adjourned 

'WtA of Super- their Meeting until the 8th of October; to give a farther 
and a Oppoitunity of proving an Act of Bankruptcy against 
Lloifd The Commissiohers* Sammons was served on the 
6th of October upon Straiten, requiring his Attendance 
. on the Sih; which he did not obey; but wrote to his 

an Atti>nr?fln/>o I^^*^*^*^** 5 acknowledging his Determination not to appear 
as evidence against Uoyd\ admitting his Concealment to 
be with that View expressly ; and requesting the Answers 
to his Letters to be sent to Xfqyd. Of Osmau*s Place 



discovered. In conse> 
could be proved dgainst 


new Commis¬ 
sion bfdiig oh. 
tained ninioiit 
disrlo'ting. thdl 
an Attendance 
had been or. 
dered upon a 
Petition to 

compel the At- of Residence Ho Trace, 
tendance^of quence no Act of Banl 

Witnesses un- i/oyd. On the 8lh oi*October the Commissioners farther 

er tht first adjourned their Meeting, in order that a Petition might be 
Commission, •' , , ^ , , , . . « 

the Writ was * P*'^*’®**^*’® Great oeal to compel the Attendance of 

quashed and Straiten and Omian; and to enlarge the Time for opening 

the second &nd proceeding in the Commission. On the ISth of Oc- 

Commission toher an Application was made for a Special Order to 

superseded. enlarge the Time 'for opening the Commissions: but the 

No second Agent* was informed, that such Application was unusual. 
Commission of 

Bankruptcy to be sent to the Lord Qhm^ceUor witliottt a note of irhat 
^ passed in thefirsL 

The 
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The Petition was presented; and was oil the l6tU of 
October a^wered for the next day of Petitions;’and 
Copies were served on JJoydimA. Straiten* Oswian and 
continuing to absent themselves, and no Act^oi; 

Bankruptcy being proved against Lloydj the Bankri^itcy 
had not appeared in the GazeUCf when the Twenty-eight 
Days, under the General Order (a), expired, on Friday, 
the 23d of October: but Notice,was given at the Bank¬ 
rupt Office of the Intention to proceed in the Commission 
without Delay; when the Attendance of the Witnesses 
could be obtained under the Ijord Chancellor's Order; 
with the Commissiunei*s Certificate of the Facts. 

The Solicitor to the Commissioi^ finding on Monday 
the 26th of October, that another Docket was struck 
against Davis and Lloyd, entered a Caveat; and served 
the Solicitor, who struck that Docket, with a Copy of 
the Petition, presented and answered; giving him Notice, 
that an Application would be made to the Great Seal on 
the 31st of October to hear that Petition; and, that the 
Commission, already talAsn out, would be proceeded in, 
as soon as the Attendance of Straiten and Osman could 
be obtained under the Lord Chaneellbr*s Order. On the 
same Day the Solicitor, whq struck the second Docket, 
gave Notice to the SolicUto^der the existing Coinmis<r 
eion, that a Docket wa9 and that a Commission 

of Bankruptcy had been accordingly prepared by the 
Secretary of Bankrupts; and would that Evening be for-* 
warded to the Lord ChanScellor, 

On the S8th of October the Commissioners, finding, 
that Straiten could not be previailed upon to attend them, 
notwithstanding he was within Three Miles of the Place 

of Meeting, ^nd a Chaise had b^en sefiif for the Purpose 

, \ 


Co) Mdi JiM*i 1799i' 2 Cooke't Baak. Baw, 372^ 

DS 


of 
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1812, of conveying him, proceeded to take the Evidence of 
another person, Jnn Davis; and upon that Evidence 
Ex parte, both Davis and Ll(^d Bankrupts. A Copy of 

^hat Declaration was forwarded to Town ; to be inserted 
in*U^ Gazette : but, w4ien the Agent applied al rhc Bank¬ 
rupt Ottice^ the neccssai-; Signature was rei'used ; on the 
Ground, that a Writ of Supersedeas and a new Commis¬ 
sion had been sealed. On the Evening of tl»e £6th of 
a special Messenger was sent to the Lord Chan¬ 
cellor, then in Dorsetshire ; and on the ‘2Sth of October 
an Order was made to supersede the first Coiumission, and 
for the issuing of the second Commission; the Circum¬ 
stances not being disclosed to his Eordship, 

r 

This Petition, alledging, that Llopd had kept back the 
Witnesses to prove ihe Bankruptcy against him under the 
first Commission, in. order to prevent its been opened 
within the Time, required by the General Order, and that 
another Commission might be executed in London, in the 
Vicinity of his immediate Friends, and conducted bv his 
own Solicitor j that the Principal Creditor and principal 
Part of the Partnership Property were in the Neighbour¬ 
hood of Melksham ; that the first Commission was pro¬ 
ceeded in us far as under thfe Circumstances it could be; 
and was intended to be pr^^i^ed without Delay, as soon 
as the Attendance of the'’^i^flielses could be conrpelled; 
prayed, that the Writ of Supersedeas may be quashed; 
and a Writ of Procedendo may issue upon tlte first Cbm- 
mission ; and that the second Commidsion may be super¬ 
seded. 

Sir Samuel Somil^, and MnWrap, for the Petitioners. 

There hfts befeii no Neglect whatever an the Part of 
those taking out the first Commission,' This application 
falls, there&re^ immediately within the Case Eie parte 

Ellis i 
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£Uis{a); where your Lordship held, that a Declaration 1813 
in the Oigzette was not in every Instance necessar)! under 
Lord Loughborough's Order. Where a Pftriy has Notice Ex parte. 
of the Intention to proceed in the first Commissior^ hn 
shall not avail himself of the Circumstance, that ij; |^a&not 
been inserted in the Gazette. The Spirit of the Orcler 
has been complied wi(h: and your Lordship will deter¬ 
mine on the Circumstances; a%in Ex parte Leicester, Ex 
parte Layton and Hardwicke {1), and Ex parte San- 
den (o). This Point seems to have been decided in a 
Case, cited at the Bar in the Argument of Ex parte Lei¬ 
cester. What is the Meaning of the Words “ Want of 
“ Prosecution” in the General Order ? Do they import all 
possible Diligence and Exertion ? 

Mr. Leach, and Mr. Heald, against the Petition. 

The second Commission issued conformably to Lord 
Rosslyn's General Order, wjiich gives an absolute Right 
to sue it out after the Expiration of the Twenty-eight 
Days; and there is no principle, upon which an innocent 
Party can be deprived bf the Advantage he*has so ob¬ 
tained. What Means had the Solicitor, suing out this se¬ 
cond Commission, of trying the Truth of the Assertions, 
contained in the Notice, given to him ? Those Assertions 
might be a mere Instrumei^' of Delay. Can the mere 
Circumstance of presenting a Petition repeal the General 
Order f The Case Ex parte Ellm has no Application. 

There was an effectual Prosecution of the first Commis¬ 
sion ; and the Advertisement in the Gazette was there pby^ 
sically impossible. In Ex^parte Sanden the Creditor was 
acting in the Breach of his own Engagement. The Cii- 
cumstances of the Case, cited in the Argument of £.x 

parte Leicester, do not appear; but it seems to have 

' • 

(a) 7 Ves. 1}5. (c) Rote*t Ba. Ca. 85. 

(b) 6 Ves. 439. 434. 


D3 


turned 
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J8I2. turned solely upon this: that the Order merely iras oh- 
Fiieeman, tainedi hut the Writ of Supersedeat was noil actually 
Esparie. sealed. 




the 


Lord Chancbllor. 


A^or. IS. 


Particular 
Circumstances 
vruuld take a 
Case out of the 
General Order, 
Sfith 
1793. 


Under the first of these Commissions a Meeting took 
place.within Five Bays for the Purpose of prosecuting 
that Commission; and was adjourned on the Ground, that 
the Attendance of these Witnesses could not be procured j 
and upon a Petition to me I made an Order for the Hear¬ 
ing of that Petition; which in consequence of the Season 
of the Year, when that Order was made, could not pos¬ 
sibly take place beforq the Expiration of the Twenty-eight 
Days under the General Order. As far therefore as that 
c&n be considered the deliberate Act of the Lord Cfian- 
celtnrf it amounts to this; that particular Circumstances 
would take a Case out of tiip General Order; and there 
is no Doubt, that, if this Court had been then sitting, or 
if I had been in Town, or at a Distance, which admitted 
easy Access to me, I should haVe made an Order for an 
almost immediate Attendance;,with the View to give 
Effect to the clear Purpose bona fide to execute that Com¬ 
mission. 


Proof of an 
Act of Bank, 
roptey, &c. 
warranting the 
Adjudication, a 
sufficient Pro. 
ceedrng within 
the General Or. 
der (26th J une^ 
1793); pre¬ 
venting a Sa-- 
penedeai. 


Upon the Affidavits mofi^^ Diligence could not have 
been applied for that Purpose after the* Discovery, that 
Jtm Davh could prove an Act of Bankruptcy by Lfopd, 
Her Deposition proves unquestionably one or more Acts 
of Bankruptcy. That tberefora would have been within 
the Authorities a Proceeding; if the Writ of Super- 
tedeaSf and the second Commission, had not beeu pre¬ 
viously sealed. From Recollection of the Time of the 
Day, when 1 .ordered the Seal to be put«to thutWrit 
and Commission, it was previous to the Declaration af 
Bankruptcy upon that Evidence; and though I do not ap¬ 
prehend. 
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prehend, that Instruments are considered as sealed, for the 1817. 
Purpose proceeding on them, while remaining in the Lord p 
Chaneellor*s Hands, I must consider thesejnstruraents as Ex parte 
sealed from the Moment when they were delivered to the instruments 
Messenger, who called for them; which is the stroAgest considered 
Way I can put it for those, who support the secohdl5oj|i- as sealed, for 
mission, the Purpose of 

proceeding on 

Had I recollected, that upon the lOth of Octeher J had them, while 
actually ordered an Attendance upon a Petition, stating ve^aining in 
the Reason, why the first Commission was not effectually the iorrfCfton- 
prosecuted, and praying a Hearing upon a Day, evidently 
on Calculation long* subsequent to the Expiration of the ., ,- 

Twenty-eight Days, I should have considered, whether, “ 
attending to the true Meaning of the General Order I 
should have made that Order of Attendance; and, if my 
Opinion had continued, that the Order was right under 
the Circumstances, and that I should, if in Town, have and 

ordered an immediate Attendance, with the View of giving g^cond Corn- 
Effect to the Prosecution of a Commission, intended to he mission of 
prosecuted, I should not have puk the Seal to^the Writ of Baukruptcy . 
Supersedeas and the new Commissioa: or, if it had «p- considered as 
peared to me, that my'Order ought to have no Effect, I sealed from De> 
should have accompanied the sealing of the second Com- Ji?ery to the 
mission with an Intimation the Bankrupt Office, that Messenger, 
the Order issued by Mistaks^and the second Commiasion 
ought to stand. I had however, ^nd it is not surprising, 
no Recollection of the Circumstance, that 1 had made 
the Order in that Case; and received no Intimation to thpt, 

Effect. 

The Notice to the Commissioners, acting under the 
second Commission, of course could ^ave no Efiect. It 
is clear, tha| after a Writ of Sifpswedeas, and a .se^nd 
Commission, actually issued, those Commissioners were 
hound to proceed; and no Notice ought to stay their 

B 4 Hands. 
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Hands.* As to the rest of the Case, upon these Affidaviti 
the Fact is clear, that Straiten could have prov^ an Act 
of Bankruptcy ; and that, whether by concert with JAoyd^ 
or not, under whatever Influence or Feeling, he himself 
states, that he was detern^ncd to keep out of the Way of 
givh)|^any Testimony, that could affect Lloyd* It is im¬ 
possible also upon this Statement not to conclude Lloyd*s 
Object to have been, that this Commission in the Country 
should not proceed. He defends that, as a proper Object; 
as the Commission would be better executed in London « 
and it is extremely difficult upon these Affidavits to say^ 
that Lloyd, at least, did not know, that a Proceeding was 
actually had uhder his Bankruptcy; if those, who have 
taken out the second Commission, di^ not know that. 

Taking the Delivery of the Writ of Supersedeas and 
Commission to the Messenger to be a Delivery to the 
Party, l)iough they remained in the Bankrupt Office until 
after the Declaration of Bankruptcy under the first Com*> 
mission, the Question has been argued as to the Right 
under such Circumstances to have a second Commission ; 
a Right, dijipensing (for so.it must be put in this Case) 
with all intermediate Proceeding by the Lord Chancellor 
himself within the Twenty-eight i)ays; and avoiding the 
Effect of all such judicial Proceeding. The Questions, 
whether notwithstanding any intermediate, judicial, Act of 
the Lord Chancellor the isnuiqg the Supersedeas and neqr 
Commission shall fix the roTty with Costs, and whether 
it is facto equivalent to supeneding the £rst Com- 
, mission, the Party having a Right so to consider it, are 
The only Su distinct. None of the ^Bankrupt Statutes give 

persedeas of a Direction as to Superseding Commissions except in the 
bankruptcy by ***« Creditor, privately receiving Part of his 

Statute is in the loitfuce of the Creditor, privately receiving Part of 
his Debt; giving the Right; and leaving noJXscretion'in the Lordjphaum 
eellor; who in alt other Cases, considering the Gominfision as an Ab. 

^bn and Execution in the first lustance, exercises the same dheretioni- 
ary Power over ffiat Species of Exeention, as other Courts. 



Debt; 
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Debt; in which Case it is expressly declared (a)| that the 
Commission shall and may be superseded; giving the 
Right toVhe Party; and leaving no Discretion in the 
Lord Chancellor. As to all other Cases, tlie Court is in 
the Habit of considering a Commission of Bankrupj:c 3 » 
as, what it is frequently called, a Species of Exc^tjlioa; 
an Action and Execution in the first Instance y and 
that Species of Execution this Court has conceived itself 
to have the same discretionary Power as other Courts have 
by interposing to prevent an unlawful Use of the Law. 


ISlt.. 

F asixAiTi 
Ex parift 


This Jurisdiction was very early, and very properly, ex- Fraud inferred 
ercised in a Case, where tho Court inferred Fraud from fro® not pro- 
not proceeding with » Conmii^^sion for Six Months: Ex- ceeding with a 
parie Puleslon (h). If this Creditor had been speculating Commission of 
loosely upon the possible Proof, that might be made some ®^“hruptcy for 
way or other, by some Person or other, who might be Months, 
found, I should not have thought this like those Cases ®*'^**'» ®om. 
where I have ordered Persons to attend the Commissioners; 
to prove some specific Fact (?:); for Instance, u Witness to 
the Execution of a Deed: but there is ho Doubt, that 

opening a Com- 

these Persons would have been able to prove an Act of . . . 

* • mission of 

Bankruptcy. There is no Suggestion, that they could not: Bankruptcy to 
on the contrary there is b Confession, that they kept out prove some spe. 
of the Way on Purpose. . cjgg 

Up to the Year 1793 we suiy collect from this General InoseSpe* 
Order, that, if Eight (Hazeilet had been published, after 
a Commission issued,without any Proceeding, h was super- 
sedable. 1 say, it was ‘supersedable; having laid down, 
upon Grounds, that still appear to be satisfactory, thdt * 
there is a great Distinction between a Commission super- Distinction be. 

(«) Stat. 5 Geo, % c. 30. s* 24, (cj Ex parte Higgins^ tween a Com4 

(6) 2 P. Will. 5i5. 11 Fes. 8. 

persedeable and superseded. *, ankruptcyau- 

Discr^ion of the Lord Chancellor in the former Case ; with reference 
to the Object: to prevent Fraud. 


sedable 
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, 1812 . sedable and oney as to which it is declared, that it shall 
Frei^k superseded. Up to the Date oj this Ge- 

Ex purU, Order the Rule was one as imperative as that, 

which has since prevailed: but it was not a Rule, that 
kfu no Opening to the Exercise of the Lord Chancdht^s 
DtSCMtion I and, if it had, it would have been a most 
unwholesdme Rule. It was a Rule of Practice, laid 
down for the Purpose of preventing Fraud in the Ad* 
ministration of' Bankruptcy by not proceeding in the 
Execution of Commissions; and can a Rule, established 
with such ah Object, be converted into a Protection to 
Fraud, by preventing the Execution of a Commission, 
intended bond jfide to be executed {Recording to the Exi¬ 
gencies of the Law ? 


This General Order applies to the Case of a Solicitor, 
who could not execute the Commission for a given Time; 
and found it necessary to take out another Commission 
upon the Petition of some, other Creditor; leaving it 
quite open to the Lord Ckanc€llor*s Discretion to issue 
a Supersedeas or not; as one Lord Chancellor could not 


Commission of 
Bankruptcy, 
aupersedeable 
under the Ge. 
neral Order, 
(26th J fine, 
17P3) not su¬ 
perseded with- 


lay down a 'Rule to compel bis Successors to issue it. A 
Commission may be supersedable; but cannot be super¬ 
seded without a Petition, and the Writ issuing; and this 
is Notice, that in the Petition it is not necessary to state 
more than, coupling the Wcffds of the Order with the 
Affidavit, that it does not apjieax* from the Gazettes, that 
the Party has been a^ud^^ a Bankrupt within the 
Time; and that is prim& facie Evidence, upon which 


out Petition, ' the Supertedeat will be granted. The Order ascertains ‘ 


• and the Writ clearly the Priority between a Solicitor, suing’out a second 


IsSninj; i which Commission, and the Solicitor, who, having sued out 


is subject to 

fbo Lord Chancellor'e Discretion ; but Affidavit, that it does not ap« 
pear from the G(aette$,*thdLictbe ^My has been adjudged a Bankrupt 
within the Time, is sufficient primA facie Evidencei 
Priority of a difieront Solicitor for another Commission. 

the 
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the first, desires, not to prosecute that Commission, hut 
to sue o^t another upon the Debt of some other C|:editor. 
It is evidence of the Inclination of the,Court to hold 
him to the strongest Proof of his Purpose hma fide to 
prosecute the first Commission; but whether it was, hr 
was not, to be prosecuted, can be collected by Inftifhnce 
only. This Order has not determined that Question any 
more than the other Orders $ which have not according to 
my Recollection of them gone the Length of prescribing, 
that the first Commission shall not, even if it ought, to 
proceed. 

In Ex parte Leicesteff anU Layton and Hardwicke (o), 
this Subject was considerably discussed with reference to 
many Cases, that may be put, in ivhich this Interpretation 
of the Order, that in no Circumstances whatever you 
shall be at Liberty to shew Prosecution of the Commis¬ 
sion, as far as can be, and nothing except Adjudication 
and the Advertisement in ^tfie Gazette, is a Prosecution, 
would be must uawliolesome. Suppose Sickness of a 
Commissioner, or a Witness; a Witness, coming to give 
Evidence, prevented by Accident; that the Commis« 
sioners had, as in Ex,parte Lewder, gone the Length 
of Adjudication; but it had not got into the Gazette. I 
have still the Opinion I hdld in those Cases and Ex parte 
Eliis (1^); that, iiotwithsta^ing the second Commission, 
that Circumstance bemg accounted for, and enough ap¬ 
pearing to satisfy the Meaning of these Words “ for Want 

of Prosecution.” the first Commission might stand; and 
that Lord lioss/yn could not have intended, that thei;eco4ildt 
be no Exception ; even of Cases, which it Was the very 
Purpose, and Policy, arid Meaning, oV that Order to pro¬ 
tect ; and in one of those Cases Sir Arthur Piggott has 
well stated, upon antecedent Authorities, that these 
General Orders were never intended to exclude rhe Con- 


1813. 

Va/%/ 

PnEBUAir, 
Bx parte* 
To prevent • 
Supersedeat un< 
der the General 
Order in Banit 
ruptcy, (26th 
June, 1793)th< 
strongest Proo! 
required of th( 
Purpose bond 
fide to prose¬ 
cute the Com¬ 
mission; pre¬ 
vented by Ac¬ 
cident, Illness, 
Adjudication 
too late for thi 
Gazette, &c« 


(a) 6 Ves, 420. 434. 


7 Fee. 135. 

sideration 
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Fbbbman, 

Expotie. 


sjderation of Cases, where the Purpose was defeated, 
not by an Intention to abandon it, but by Mean|, adopted 
to make au honest Intention to prosecute it ineffectual, 

^luis. proved, that there are a Debt, a Trading, and 
an Acbc^ Bankruptcy, that will sustain this Commission. 
It* is not denied, that there are Witnesses, who could 
prove various Acts of Bankruptcy by Lloyd, Was the 
Party not prosecuting the Commission with Fidelity, 
when, knowing, there were Two Witnesses, who could 
prove Acts of Bankruptcy, he had not found out a Maid* 
servant; whom he afterwar<)s discovered by Accident; 
and within Forty-eight Hours produced before the Com* 
missioners at Mtlkiham ; and by her Evidence, within an 
Hour or Two after the new Commission issued, proved 
an Act of Bankruptcy: the other Witness acknowledg¬ 
ing, that he k'ept out of the Way for the Purpose of 
avoiding giving Evidence against his old Master: Con¬ 
duct, certainly not to be jusFiided; though proceeding 
from an excuseable Feeling ? 

I 

Under theie Circumstances upon the Authorities my 
Opinion is, that the first Commission must proceed; 
and the second must be superseded. 


The Lord Chancellor on a subsequent Day said, he 
had given Directions, thafin future a second Commission 
should not be sent to him without a Note of what had 
been done in the first Commission. 


GARDNER, 
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1813. 

Nov. If, 

GARDNER, Ej^ parte, • . 

' ^ Petitbntow. 

T he Petition prayed, that a Commission of Banlf* persede a Com<i 

ruptcy might be superseded, at the Expence ‘the mission of 

petitioning Creditor; and the Certificate, in the meSn Bankruptcy, ^ 

Time, be stayed ; and,* in case the Commission should 

not be superseded, that the Petitioner might prove, and Certificate, dis. 

the Certificate, in the mean Time, be stayed. missed for want 

' of Proof df 

Collusion 3 but. 

The Petition stated, that *in February 1812, 
tioner and the Bankrupt entered into Partnership together, J 
as Stonc-delvers; the Petitioner making Cash Advances j 
and in May following he gave Notice to determine the ^ Quarry 
Partnership; brought an Action against the Bankrupt; * 

and obtained an Interlocutory Judgment, in respect of 
what was due to him fqr his Advances: alledging j, ^ Trader 
Collusion between the Bankrupt and the petitioning within the 
Creditor in taking out the Commission, in order to de- Bankrupt 
feat the Execution: thht there was no good*petitioning Laws; and the 
Creditor's Debt; that, the Bankrupt was not a Trader;Effect of Pur* 
his only Occupation being that of delving or cutting chas»>s of 
Slones from Quarries on his own Estate, and selling them Stone must 
to Stone-merchants; that there was no Act of Bank-depend upon 
luptcy; that the whole, or the greater Part of the*k® Circom- 

Debts, proved under the Commission, were Debts proved stances. 

Act of Bank* 

ruptcy by leaving his House to avoid a Creditor, Muthput Collusion, 
compleat the Instant t>f Departure; and therefore not aflected by 
subsequent Residence with the petitfoning Creditor. 

Commission, concerted with the Bankrupt, cannot stand: but, that 
the Object is to defeat an Execution^ is no Objection. 

No Inference of Fraud from Debts proved by,Relations. 

Authority of the Commissioners and the Aord Chancellor over tho 
Certificate confined to Conduct under the Commission: not like the 
general Discretion of Creditors to sign or refuse, 

by 
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OARDNtk, 
Ex parte. 


by the Bankrupts’ Relations and Friends; and that the 
Certifrcate was signed by the Creditors on the^Day the 
Bankrupt passed bis last Examination. 

Tfie Affidavits were very contradictory; that of the 
Bankrupt stating, that he had for many Years been a re¬ 
gular Trader in buying Stones of all Sorts, after tliey had 
been taken from the Quarry, and selling them, besides 
his Occupation of delving; and the Affidavit of a Stone 
Mercha^stated, that he had purchased from the Bank¬ 
rupt Stones, not produced at his Stone Quarries. The 
Affidavits in support of the Petition, one of which was 
filed, since the Petition was presented, denied, that 
the Bankrupt had dealt in any other Way^than it stated. 

Mr. Leachf and Mr. Cullen, in support of the Pe¬ 
tition. 

A Person, getting Stone ih his own Estate for Sale, 
is not a Trader within the Bankrupt Laws; and if 
occasionally, by Accident, or for, any particular Purpose^ 
he purchased Stone, those occasional Acts would not 
make him a Trader. 

It is true, one of these Affidavits was filed, since the 
Petition was presented: but, this is a Petition, not merely 
to stay the Certificate, ^but also to supersede the Com¬ 
mission ; and therefore not within the general Rule (a). 

* The Bankrupt’s Certificate^ being signed on the Day 
of the last Examination, consistedtly with your Loi^dship’a 
Order (h) the Hour of the Day ought to appear. 

(a) Lord Rostlyn\» Order Royai Bank Scotland, Ante, 
of l2th Aprilf 1700, in 3 6’o. p. 5. 

Ba. La. 203. Es parte the ifi) 8th Auguit, ifiOO. 2 

Co, Bi. La. 206. lO Seh 318. 

Sir 
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Sir Samuel Rmnillyf and Mr> Newland, fqr the As- 
flignees* 

The Distinction cannot be maintained, that, where a 
Petition to stay a Certificate, happens to pray a Superie^ 
deas^ it does not fall within Lord Ro8slyn*t Order. That 
Order would he useless; if it is to he departed from on 
6uch a Ground. Another Objection to this Affidavit is, 
that it is mode hy a Person, who has proved a Debt under 
the Commission; and, therefore, cannot dispute it. 


181 *. • 

GABDuea, 
Ex parte^ 


Mr. Leackf in reply. 

• 

Lord Ros$lyn*s Order was founded on the Fact, that 
Petitions, presented solely to stay Certificates, generally 
proceed from vindictive Motives. It does not apply, 
where that is, as in this Instance, only a secondary, col¬ 
lateral Object. The other Objection might avail, if the 
Affidavit was made by the Petitioner : but it cannot in¬ 
validate his Affidavit in support of the Petition of 
another Person. 


The Lord Chancellor..' 

This Petition represents, on the Part of the Petitioner, 
the Conduct be experienced from the Bankrupt between 
February and June, 181*; and, taj^ing those Representa¬ 
tions to be substantiated, 1 am not surprised, that the Pe¬ 
titioner should be indignant. I repeat, that I apprehend^ 
the Duty 1 have to discharge tis Ckuncellor, is dryly this: 
if the Bankrupt has conformed himself,* 1 have no Right 
to refuse him his Certificate. On the other Hand, the 
Dfegislature has left it to the Discretion of the Creditors, 
whether they will, or not, sign his Certificate. If, in the 
Exercise of the Power, with which they are invested, they 
sign the Certificate, the Commissioners have no Duty^ but 

to 
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Gardwsb, 
J5« parte% 


to see, that the Bankrupt has conformed to the Statutes: 
but ^atHuty is confined to his Conduct, sincere became 
Bankrupt. L put it on the dry Question, whether I can 
with-hold the Certificate; and disclaim all Authority to 
wi&-bold it on antecedent Conduct. I state this, with a 
Pesire, that it should be generally understood: as it is 
supposed, that 1 have such Authority. 


I have no Hesitation in saying, that, if a Commission 
is satisfactorily proved to be the Commission of the Bank¬ 
rupt, I will not suffer it to stand : but it is no Ground 
whatever to affect a Commi^ion of Bankruptcy, that it is 
taken out by other Creditors, in ord£r to defeat an Execu¬ 
tion (a); and to give^ to all the Creditors an equal and 
rateable Proportion of the Estate and Effects. This also 
it is necessary to repeat; as such Petitions are daily pre¬ 
sented. 

f 

4 

With respect to the Bankrupt's selling the Stones from 
his own Quarry, it is clear that could not make him liable 
to the Bankrupt Laws. Whetlier indeed, his purchasing 
Stones could make him a Trader, must depend on the 
Circumstances (6). This Petition does not state, that the 
Bankrupt’s Relations were not Creditors; but that the 
Debts proved are the Debts of his Relations; that, if 
Creditors, they are Relations. On what Ground am I 
to say, that they are to be excluded ? To whom is a Man 
in distress so likely to apply as to his Relations for that 
Assistance he wants ? I am clearly of Opinion, that there 
is not in this Petition AllegaUoq enough to require me to 
consider, whether, or not, these Debts of the Family 
Creditors are good; even supposing, that they had not 
been strictly looked into by the Commissioners, ^ 

CaJ Ex parte JrrewmUh, (bj 14 Vet, 60S. 

14 Vet, 209. 


With 
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With respect to the Act of Bankruptcy, the Bankrupt 
actually Agaves his own House for the Purpose of avoid¬ 
ing bis Creditors: the Moment he left his House the Act 
of Bankruptcy was compleat; and, unless 1 have Evidence, 
that he took that Step in Collusion with the petitioning 
Creditor, the Circumstance, that he rema,ined seve^jpl 
Days at that Creditors House, would make no Difference; 
as it cannot affect an Act, compleat in itself the Moment 
the Bankrupt quitted his own Residence. I have before 
me no Proof of Collusion, that will enable me to grant 
this Petition; at the same Time there is sufficient Suspi¬ 
cion about the Case to induce me not to give Costs (iij; 


1819 : 

Gardner. 
Ex pwtx* 


The Petition was dismissed withdut Costs. 

(a) Ex parte The Ropal Bank of Scotland, Ante, p. 7. 


WOOD V. DOWMES. 


181 %. 
Nov, 28. 


A DECREE having been made, with the usual Re- After the 

ference to the Master to take an Account of the usual Decree 

Principal and Interest due from the Defendant Interro.^o*'*" Account, 

gatoiies were exhibited for his Examination; in his An- ^•'‘1®^ cu Mo- 

swer to which he set forth the specific Sums he had paid 

and received: but he omitted to cast them up, or strUce j”*® Court the 

the Balance. Upon an A^avit of the Plaintiff's Soli- 

?itor, stating, that he "had struck die Balance, which 

, --r..., n., admiftpa to be 

amounted to £ 8540 for Principal; and had computed the Exami 

Interest thereon, which, added eo the above, made the .. 

’ • * nation upoi^lfli- 

whole Sum due, from the Defendant to Plaintiff, ppwards terrogatories • 
of 1,000, a Motion was made on the Part of the 
Plaintiff, that the latter Sum should be paid ibto Court, interest. 

VoL. 1. £ ^ Mr. 
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18 t«. 

Wood* 

v« 

Dowiiif. 


Mr, Hartf And Mr. Wethmll, in support of the Motion. 
• ^ 

It B not disputed, that it is the Master’s Province to 
compute the Interest: but, pending the Report, this 
Coijrt is in the Habit, when the Fact is perfectly 
clear, 10 order it to be paid. This was very recently 
done in the Case of Fairly v. Freeman; where the 
principal Sum of «£20(X), admitted by, his Answer to be 
in the Defendant’s Hands, was ordered to be paid into 
'Court, together with Interest. 


Mr. Bellf for the Defendant. 


The Defendant does not object to pay in the .£*8540, 
the Principal; but th'ere is no instance in which the 
Court has gone the Length now asked for, as to In¬ 
terest. The Case of Fairly v. Freeman does not apply : 
turning on the Circumstances of gross Misconduct on 
the Part of the Defendant; ahd that Case has occasioned 
such Doubt, that most probably the Court will be asked 
to review its Decision. , ^ 


The Lord Ch a n c bllor. 

Order ob Mo- I certainly do not recollect Any Instance, in which the 
fion to pay into Court has gone this Length upon Motion merely. In 
Court a prin- the Case of Fairly v. Freeman 1 went on a different 
cipal Sum, Ground: taking the Anewer to be, that the Defendant 

■with lirtorest; jj^d received the .£2000, and admitting, that he had made 
tdmiUedby the [j^jgst to a gi eater Amount than I directed him to pay. 

Answer to have | unwilling to carry th^Practice farther than it 

been raatje tO a carried, 

greater 

'Amount, 

The brder was accordingly made for the Defmdant to 
pay in the £004X> only. 


DUFRENE, 
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DUFRENE, Ex parte: 


LlHCOLV’t 
Imx Halc. 
1812. 
Dec. 5y 6. 


U PON this Petition, to supersede a Commission, of Commission of 
Bankruptcy, a Question arose as to the Act pf Bankruptcy- 
Bankruptcy ; which ytffiS lying in Prison Two h^onths. supported by 
The Docket was struck Two .Days short of the Two 
Months 1 but the Time expired, before the Commission 
issued. The Objection was, that the Act of Bankruptcy ■ 

must be com pleat at the Time of striking the Docket, mission issued, 

* but not, when 

Mr. Cullen, in sujfport of the Petition. the Ducket was 

struck: viz. 

Gordon v. Wilkinson («) is decisive upon this Point 
which was discussed in Wydowr^s Case (h ): but cannot Months 
be considered as there decided. Your Lordship, speaking p^pj^ng in the 
of the Affidavit, only advertdd to a particular Statute {cj : interval: the 
but there are other Statutes, which require the Affidavit Affidavit being 
to state, that the Person was a Bankrupt at the Time the only to Belief 
Affidavit is made. The Statute of Elizabeth (d) is of of Bankruptcy 
that Description; which was not adverted to in Wydowu's g®u«*’*IIy ; not 
Case. That Statute directs a Commission to be granted * particular 
upon Complaint in Writing against such Person or Per¬ 
sons, “ being Bankrupt*** The Affidavit, the Form of 
which w^ settled at a very distant, though uncertain, Pe¬ 
riod, may be' considered as a contemporaneous Construc¬ 
tion of the Acts; conclusive, that the Party must be a 
Bankrupt at the Period, when the Affidavit is made. ^ ^ 
similar Observation applies*to the Bond, given by the 
petitioning Creditor; the Words of wlfich, when alluding 
to the Bankrupt, are, that he is become Bankrupt.’* 


(a) 8 T. R. 507. 
(J) 14 f^et, 80. 


£8 


S Geom 3. c. 30. 8.24. 
(ft) 13 Elix. c. 7. s.,3« 

m 
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The Lord Chancellor. 

« 9 

What then do you say, to that Class of Cases, in viiich 
the Court of King*s Bench has repeatedly decided, that if 
a Commission be taken out on a concerted Act of BanW- 
rujpicy, yet if any other Act of Bankruptcy be proved, 
it shall avail to support the Commission ? ’Those Cases, 
at least, have some Application to this; as, if a Com¬ 
mission can be made good only by an Act of Bankruptcy, 
actually committed, when tlie Docket is struck, all those 
Cases arc bad. 

This also goes a great Way to affect the Language of 
the Bond and Affidavit, and ail the Reasoning, deduced 
from it. The Affidavft required is only, that the Depo¬ 
nent believes, the Parly is a Bankrupt: that is, among 
other Things, has committed an Act of Bankruptepr. I'lic 
Witness may conscientiously swear that according* to such 
a State of Facts, as may with great Propriety induce 
such a Belief. If he does, and the Commission afterwards 
Aet of Bank, issues, the Time having expired, making the Act of Bank- 
fuptcy by Im. ruptcy by relation to the first Day, what is the Trnpro- 
prisonment for priety, if, when he can support the Commission, not only 
t)A}t relates to by that Act of Bankruptcy, but by others, he selects, that 
the first Day. Act of Bankruptcy? Suppose a Commission taken out 
upon a concerted Act of Bankruptcy; which is nothing; 
that the Man happenc(| to be lying in Prison; and the 
Two Months expired, before the Commission issued: 
would not that support the Commission according to the 
' Cases, in the Court of Kii^*8 Bench, to which 1 have 
alluded ? There is nothing, confining the Person, making 
the Affidavit, to Belief, that this is the Act of Bank¬ 
ruptcy, upon which he is finally to proceed. Lord ICmyon 
in Gor^tm v. Wilkinson did not recollect, that the Man 
does not swear' lo Knowledge of an Act of''Bankruptcy, 
which he knew had not been committed. In the Result, 

it 


im. 

DvFReNE. 

Es parte, - 

Commission 
on a concerted 
. Act of Bank, 
ruptcy sup. 
ported by an- 
* other Act of 
Bankruptcy. 



CASES IN CHANCERY. 


63 


it is true^ there may be no Act of Bankruptcy except that 
oflyin^ in Prison: but it does not follow, that be did 
not believe tlie Man was a JBankrupt. 


1812 . 

DuruENs, 
£x parte. 


Mr. Cullen, 


If a Commission can be taken out Two Days before 
the Expiration of the Two Months, why may not the 
Affidavit be made on tiie very Day the Bankrupt goes to 
Prison ? How great will be the Inconvenience; and where 
can the Line be drawn ? 

Sir Samuel Romilly, and Mr. Cooke, for the Assignees. 

• 

WydowtCs Case, decided on mature Reflection, deteo 
mines the present; which is in Truth an Appeal from 
that Case. Lord Raymond held, that lying in Prison 
Two Lunar Mouths will make the Party a Bankrupt 
from the Time of the first Arrest; including the Day of 
the Arrest (u) Gordon v. Wilkinson furnishes a mere 
Dictum oCLoi’d Kenyon ;*eLnd cannot be cited •aa a De« 
cision. In Glassin^ton v. Rawlins {1) it never occurred 
to any one to take this Objection; and that is the very 
Case now made. There is no Decision, that can support 
this Objection; which, if it prevails, will over-rule Wy^ 
iovcn*s Case. The Statutes of Elizabeth and James did 
not require an Affidavit: the 5th 6f George the 2d was 
the first Act, that required any Debt to be ascertained 
before the Commission issued. Previously the Lord Chan* 
eellor was invested with a Discretion. AJh that the Com¬ 
missioners have to look to, is the Commission under the 
Great Seal. The Docket, which consisists in making the 
Affidavit, giving the Bond and presenting the Petition, i» 
never produced to them. If an Act of Bankruptcy is 

(a) See 1 fiUb la. (iy 3 Masii 407. 

£3 


proved 
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] 81 «. 

DcriivNz. 
Ex fUTtt, 


proved anterior to the Date of that Commission, it is 
sufficient. There was in this Case no Injury done to the 
Bankrupt: he was not declared a Bankrupt, until he acr 
Vually was one; and there were other Acts of Bankruptcy, 
th&tv 20 u 1 d, if necessary, have been proved against him. 


Fraction of a 
Day; to sup* 
port a Com. 
mission of 
B^kroptcy; 
by Evidence, 
tbat it was 
committed be. 
fore the Com' 
mission sealed 
on the same 
Day. 


Lord Chancellor* 

With regard to the Question, whether this Commission 
is to be superseded on account of the Nature of the only 
Act of Bankruptcy, now before me, I feel a strong Per¬ 
suasion, that the Opinion I expressed in Wydown^s Case 
is right. If the Commission is supjported by this Act of 
Bankruptcy, lying in Prison Two Months, compleaied be- 
f jie the Commisiiion sealed, a Court of Law could not deal 
with it in any way ; as I adhere to the Opinion 1 ex¬ 
pressed in that Case ; that, if the Act of Bankruptcy was 
compleated at one Period, of the Day, on which the 
Commission issued, and it can be shewn by Evidence, 
that the Act of Bankruptcy was compleated, before the 
Commission was sealed, (it may be difficult to apply that to 
this partic\ilar Act of Bankruptcy), however imprudent it 
might be not to wait until the next Day, yet that would be 
a valid Commission. It would therefore have been enough 
here ro have proved a sufficient Debt, Trading, and this 
Species of Act of Bankrnptcy* actually compleated before 
the Commission taken out. 


Coamitsioaof w f declare farther, tbat it does not therer 

Bankruptcy,' ^hre follow, that a Commission as it is good at Law, is 
though good at not to be superseded here: but the true View of the Sub- 
Law, may bo ject is this. If when Lord Kenyon made that declaration 
npwiedtd. where be epeaks of Perjui7 (o), hi. Notion wa., that the 
Peraon, making flie Affidavit, which it in Rwt etriking 
^ Docket, was to bo nndeniood as ssreaitng^ that the 

C*) e»r*« T.NfttMisa, » TsimlUp. Mp. 

Act 
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Act of Bankruptcy, constituted by lying in Prison Two 1812 . 

Months, Avas then committed, the Term “ Perjury’* might 

be well applied to that; if the Man was absurd epough Exparte, 

to swear so as to a Person, who had been in Prison One 

Month only. That would be both legal and moral Peit 

jury. This however is not the Species of Guardj^titfder 

which the Law has placed the Person, against whom*a 

Commission issues, ft is undeniably true, that the Law 

does not require an Affidavit of what is the Act of Bank* 

ruptcy the Witness believes to have been committed. All, 

that is required, is an Affidavit of his Belief, that the 

Party has committed an Act,of Bankruptcy. In Practice, 

I fear, though that Iverson, &c. swearing to his Belief, that 
Acts of Bankruptcy have been committed, can never enable 
himself to prove, that any one of those Pacts, to his Be¬ 
lief of which he swears, did exist, yet, if after the Com¬ 
mission issued he can prove some other Act of Bank¬ 
ruptcy, committed even in die lii(er\al betw'een the Affi¬ 
davit made and the Commission issued, of which he knew 
nothing, I should be bound by the Law and the Practice 
to say, the Commission was valid. 

When the Commissibn is produced before the Commis¬ 
sioners, they never do, nor have they any Right to, enquire 
more than, whether an A.ct of Bankruptcy was committed 
before the Commission sealed. They are in the same 
Circumstances as a Court of Law, There is no Doubt, 
if the Affidavit stated the Act*of Bankruptcy by lying 
in Prison Two Months, and you suppose it possible, that 
the Person, swearing that* knew, that the other had hof 
been so long confined, that would supersede the Commis¬ 
sion; as that would be Perjury; but the Question is, 
whether, as that Act of Bankruptcy by lying Two Months 
in Prison was not committed, I muA conclude, that the 
Creditor b*ad no other Ground fop his Belief^ that an Act 
pf Bankruptcy was t^mmitted. If n Id&h was called on 

E 4 
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1812. 

Dufrxni, 
Ex parte. 


Commission 
on a concerted 
Act of Bank* 
ruptcy sup¬ 
ported by an* 
other Act, 
thoi:»ri subse* 
quent to the 
Aftidarit of De 
lief. , 


to make an Affidavit of such an Act of Bankruptcy on a 
particular Day, and the Commission leaving issued on that 
Affidavit, it proved not to be true, in this Sense, that it 
\^a3 a concerted Act, I should supersede the Commis- 
sipu; ^though other Acts of Bankruptcy were committed 
iiu the mean 'J’iine: but this is the universal Practice ^ 
that, though the Commission issued on the Oath of a 
Man, stating his Belief, that an Act of Bankruptcy has 
been committed, and no one can doubt, that he really 
had no Knowledge of any Thing but the concerted Act 
of Bankruptcy, the Affidavit being only .as to his Belief, 
it there were other Acts of Bankruptcy, eomniitted sub¬ 
sequently, of which therefore he could know nothing, the 
constant Habit at Law necessarily has been to support 
such Commissions: but 1 say, there is no Instance of an 
Application here to supersede a Commission on the 
Ground, that it appears to have been founded on an Act 
of B4inkruptcy, of which ttie Person, swearing to his 
Belief, could have neither Knowledge nor Belief at the 
Time of the Affidavit made; as it had at that Time no 
Existence; ^nd, if 1 was to suprfrsede this Commission 
on the Ground, that the particul^ Act of Bankruptcy 
was not compleated at the Time of the Affidavit made of 
Belief, it would be a Source bf Petitions on this Head, 
of which there would be no End; requiring, that the 
Practice should be reformed; and that the Affidavit should 
specify the particular Ack 


^ I admit the Consequence, that has been stated; that, if 
this Affidavit may be made befoi;e the End of the Two 
Months, it may upon the first Day; hut 1 say, the Witness, 
so swearing, is guilty of Perjury; if he does not believe, that 
other Acts of Bankruptcy werooommitted; and there is 
no Security except the Conscience of the Mae, who will 
make the Affidavit; and give the Bond, The Evil there¬ 
fore is as mucli the first Day as the last; hut no more. 

Upon 
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Upon this Sort of View it appeared to me, under Cir¬ 
cumstances much more hard, that 1 could not be called 
on to supersede the Commission on this Ground; and in 
this Case, if there is no other Ground, it is impossibly to 
say, superseding the Commission is ex Debito Justifies in 
this Sense, that no other Commission could issue j Ss 
another might immediately be taken out: but 1 do not go 
on that; conceiving the Law to be, as 1 have stated it. 


Y8ISI. 

Duvaatn^ 
£x par/e. 


The Lord Chancellob said, that upon looking at the Dee, 6. 
Acts of Parliament and alPthe Cases, his Opinion was 
unaltered; and dismissed ^he Petition. 


TOMLINSO^^, 
BROADHURST, J ^ 


1812. 
Dec, 5, 


O NE of these Petitions prayed, that a Commission of 

Lunacy might is^ue. The Petitioner was a First *he 

Cousin of tlic alledged Lunfitic; and the Application was UiS" 

opposed by his Brother and Sister ^ under whose Care he ®*‘®**®®» regu- 
was: who by the other Petition prayed, that, if the Com- solely by 
mission should be granted, the Execution or it might be 
delayed for Six Months; and that they might have the reference 
Carriage of it. _ 

bis Person and 

Mr. Ilxrt, and Mr, Home, an support of the Petition property; not 
for a Commission. of course’ 

therefore upon 

the mere Fact of Lunacy, 

Thtf nearest Relafions, though opposing a (!!ommission of Lunacy, 
•hall have the Carriage of it^ if granted; unless some Reason to the 
contrary. 


Sir 
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1813. Sir Samuel JRimully, and Mr. Wetherell, /or the other 
ToMumK Petitioners, admitted, that, if the Commission issues of 
Ex parte, course, upon the Application of any Person; a mere 
Bboaduurst, /Stranger, the Gentleman, who was the Object of this 
Ex parte, Pcilition, was not at this Moment capable of managing 
bis Affairs: but they insisted, that this Commission is pe* 
culiarly the Subject of the Lord Qhancellor^s Discretion; 
that this must be considered as the Application of a total 
Stranger; as there are such near Relations, a Brother and 
Sister; who were most unwilling, that such a Step should 
be taken; as, not merely unnecessary for any Purpose, 
with reference either to the Person or Property, but likely 
to produce the most fatal Consequeaces : with the Pros* 
pect of a speedy and compleat Recovery the Knowledge 
of such a Circumstance, when attaining the Verge of Rea* 
son, might occasion a Relapse. 

Th^ Lord CnANCELLO'a. 

It has not been contended on either Side, that the Per¬ 
son, exercising the Office of Lord Chancellor, is in the Ex¬ 
ercise of that Authority, which he holds by special Com¬ 
mission, bound to issue a Commission of Lunacy, when- 
, ever the Fact of Lunacy is established. 11 is not necessary 
therefore to state the Grounds of the Opinion, upon which 
1 have acted in that Respect ; and I should be sorry, if 1 
had to exercise such an. Authority; as, the Object of such 
a Proceeding being the Welfare of the Party, I know, 

; that by granting it in many Cases I might for ever prevent 
the Cure. 

1 had Occasion to consider this Subject lately upon an 
Application for a Commission in the Instance of a Lady; 

• who was unquestionably a Lpnatic. She was under the 
Care of her Husband; who opposed the Application. 
Discharging, hs well as 1 could, the Duty of considering, 

whether 
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vrhether there was any thing in his Conduct, with re- 1812. 
ference to the Care of either her Property or her Person, Xomukw*, 
which called upon me to interpose, 1 came to the Con- 
elusion, that no sufficient Ground was laid ; and 1 refused BroashubsTj 
to grant the Commission. That expresses my Qpinion E» parte. 
upon the general Point. 


The true Point upon this Application for me to con¬ 
sider in the Exercise of this most delicate and important 
Authority, committed to me, is, whether it is really ne¬ 
cessary for the Benefit of the Lunatic, with reference to 
his mental Health and his* Property, that a Commission 
should issue. The* Subject has been treated with great 
Propriety in avoiding particular Qetail; which was unne¬ 
cessary ; as my Habit is well known of reading all the 
Affidavits in the Execution of such a Duty; which. I will 
carefully do in this Case. 

• 

If the Commission should go, there is no Reason, why 
the nearest Relations should not have the Carriage of it; 
by which 1 do not nfean to intimate, that there was any 
thing improper in th^ Application. 


The Lord Chakcellok on a subsequent Day said, 
he was inclined to think, tliat the proper Order would be, 
that the Petition should stand over until the first Seal 
after next Term, in order that a Physician should cer^ifj^ 
what the Slate of the Patient is. 


BROWN, 
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LntcdLV’s 
Im Haj.i:» 

181S. 
/)ec. 7, 8. 


BROWN, Ex parti, 
MUNTON, Ex parte. 


A second fnHE first of these Petitions stated, that the Bank* 
Bu^uptcy ^ Brown and Scott being indebted to the 

against an jun- Petitioner on their joint and several Bond, dated the SQth 
Mrtificated^ of Ja/y, 1806, in the Amount of jfi9607: 18s: 4d. and 

void. ^ farther Sum of j^SOOO, 

a Commission of Bankruptcy issued on the 2d of October 
last i^ainst Scottf oi\ the Petition of the Petitioner 
Brown ; under which Scott was duly declared Bankrupt; 
and the Petitioner Brown, having proved his Debt was 
A joint Com. chosen Assignee. On the 8th of the same Month a Joint 
mission there. Commission issued against Bropsn and Scott upon a Doc ket, 

afterT^parate October j under which they were on the 

Commission, 10th declared Bankrupts. The Petitioner applied to prove 
^kt*n out by hig Debt, and vote in the Choice of Assignees, under 

veral Creditors, joint Commission: but the Commissioners rejected 

the separate the Proof of his Debt. The Petition stated, that the 

Commission separate Commission was taken out witli the View of 
can be super. ^. ... , ' , « 

aeded only for having the Efiects administered under a valid Commis* 

the Benefit of sion, and from an Apprehension, that a Commission 

witliCo!ts*to * *ihout to issue upon a concerted Act of Bankruptcy t 

the petitioning the Bankrupts having, in Answer to an Application by 

Cr^'di tor, if act-jiiiB on the 1st of Octobtr, informed him, that at Two 

•Faith*'’**tmd^ o^clock that Day a Meeting was4:o be held at the Office 

aecnring ail of their Solicitors, to consider of the Necessity of their 

bis Rights as a becoming Bankrupts, 
joint and seve- ® * 

ral Creditor, to * ' 

prove, and elect • The Petition prayed, that the joint Commission may 
Mdsc^rate^ he superseded j or that the Petitioner may be at Liberty 
IfototesT to prove under the joint Commission. 


The 
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The second Petition, presented by the Assignees under 
the joint Commission, prayed, that the separate Commis¬ 
sion may be superseded at the Costs of the petitioning 
Creditor; that the Bond Debt, proved by him under such 
Commission, may be transferred as a Proof on'^the 
separate Estate of Scott under the joint Commissio*D, ajjid 
that the petitioning Creditor under the separate Com¬ 
mission may pay the Costs of this Application. 

Sir Samuel Romilly, Mr. //art, Mr. Bellf and Mr, Afon- 
tague, ill support of the first Petition. 

• 

The Petitioner applied to prove his Debt under the 
joint Commission; and the Commissioners refused to 
allow the Proof on the Ground; that by taking out the 
separate Commission he had made an Election to labide 
by his Hights as a separate Creditor: and that is pressed 
to this Extent; that, if the Separate Commission shall be 
superseded, he shall not come on the joint Estate; but 
shall be confined to the separate Estate by a Transfer of 
his Proof to the joint X)ommissioa. By superseding the 
separate Commission every Thing, done under it, must 
fall with it; and the Petitioner could no longer be consi¬ 
dered as having proved under it; but in strict Law the 
joint Commission, being taken out against a Bankrupt, 
who had not obtained his Certificate under a prior 
Commission, is void. A secon^ Commission can apply 
only to Property, acquired since the Certificate under the 
former Commission. This joint Commission therefore,^ 
if disputed, could not possibly be supported. What 
proceeding at Law could be maintained upon it for civil, 
much less for criminal. Purposes f Clearly the Estate 
ought not to be burlhened with the Expcnce of both 

Commissions; and if for the Benefi't of the Creditors. 

• ^ 
upon any Principle of Convenience, your Lordship goes 

the Length of superseding the separate Commission, 

which 


itif. 

Baowjr, 
Exports, 
Muaroir,. 
Es parte. 
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JOi 


] 818 . 

BroW) 
Bx parte 
Munton, 
|»ar/e* 


«'hich maj be properly termed the legal Commission 
the petitioning Creditor must not be exposed to farther 
Inconvenience or Injury; having a Right to consider 
himself in statu quo ; and have Recourse for Satisfaction 
to those Funds, whether joint or separate, to which, had 
h^ never sued out the separate Commission, he might have 
resorted. 


Mr. Leach, and Mr. CeoTcej for the second Petition. 


The first Petition has two Objects : one to supersede 
the joint Commission ; as proceeding on a concerted Act 
of Bankruptcy: but no Commission, was ever more hos> 
tile. It is sworn by the petitioning Creditors, that they 
had no Communication whatever either with the Bank¬ 
rupts, or their Solicitors. This Part of the first Petition 
therefore fails. The next Object is, that Brown may 
prove under the joint Commission; proceeding on the 
Supposition, that both Commissions are to stand. The 
Question is, whether he has done any Act, binding him as 
an Election to stand as a separate Creditor. Admitting 
for this Purpose, that by merely taking out a separate 
Commission he has not made such Election, he has gone 
farther: proving his Debt; rand causing himself to be 
chosen Assignee under that Commission. Those Acts 
amount to an Election, not to be avoided. 

The Question, whether a aecond Commission must be 
superseded, or not, depends entirely upon this: under 
which Commission the Property can be most conveniently 
administered. Here it can be administered only under the 
second Commission. The object of the second Petition 
is to place Mr. Brown in the. same Situation under the 
joint Commission, as he stood in under the separate Com¬ 
mission j in other words to confine him to the separate 
Pund. The Great Seal by its dealing with the first or 

second 
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lecond Commission ought not to affect the Rights of the lilf* 
Parties; especially when those Rights arise out of the Si- 
tualion, in which they have placed themselves. With Expartt, 
respect to the Costs of superseding the first Commission Muaioir, 
and of this Application Brown had full Notice, thaUthd JSx parte. 
Pocket for the joint Commission was first struck, k nfust 
be looked at with reference to the Benefit to the Estate; 
and no Benefit could'arise by taking out the separate 
Commission. If he thought the second Commission a 
concerted one, be should have presented a Petition to su¬ 
persede it, aiid have taken out another Commission. He 
has occasioned the Costs; and ought to pay them. A 
Creditor cannot proceed both against the joint and sepa¬ 
rate Estate. The Foundation of Brown** Debt is a joint 
and several Bond; and he has a Bight to be considered 
under the Circumstances as the separate'Creditor of the 
Two Bankrupts, but not as the joint Creditor of l^th. 

The Case of Crispe v. Perri^t (aj has occasioned great 
Piificulty. The Judges proceeded on the Ground, that a 
Commission is to be considered as an Execution, and not 
as an Action: but the separate Commission was not a 
joint Judgment; and therefore, thooghundera joint Judg¬ 
ment the Plaintiff couM have several Executions, that 

did not surround the Point. That Case however does not 

• 

embarrass the present; as here is a joint and several Debt. 

-The Order, which the second Petition prays, is not un¬ 
common : there have been many Orders, where the sepa¬ 
rate Commission has been superseded, to transfer the 
Proof from the separate to the joint Commission; con¬ 
fining it to the Fund of the separate Estate. This fs ' 
giving Mr, Brown all the Benetit he.could have under 
the separate Commission. 

Sir Samuel Romillyt in Reply. 

If 


(a) 1 mz/es's Rep. 46/. 
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ISIS. 

B&oirir, 
Btparie. 
Minreov. 
Bs parte* 


If 'th«re were no oth« tlian Brown’s Petition, it would 
not 1^ a Question of Convenience, which of the Cominis- 
sions shall stand: the second being a void Comnxissioa s 
a separate Commission previously existing; under which 
'Scott had been found Bankrupt. The second Commission, 
aslt could not legally be sued out, must be superseded; 
wd your Lordship has no Discretion. If the separate 
Commission were superseded, theite would be no Difficulty 
in admitting Brown’s Prdof under the joint Commission. 
The mere Act of taking out the separate Commission is 
not in itself an Election, precluding that Proof; and as 
to his farther Acts by proving, and accepting the Appoint¬ 
ment of Assignee, under it, suppose such a Commission 
taken out by a Person, who was a joint Creditor only; 
acting as he might hawe done exactly in the same Manner 
as Brown. Every thing, that has been done by him, is 
equivocal; and may be referred either to his separate or 
joint Debt. There is therefore nothing, that amounts to 
an Election. Though the seoond Commission does not ap> 
pear to have been concerted, the Communication, that was 
made to Brown was sufficient to excite Suspicion. 


The Lord Chancbllob. 

I always felt great Difficulty in understanding the Prin¬ 
ciple, upon which for a long Time a joint Commission and 
a separate Commission were permitted to go on together. 
My Opinion has always been, that if the joint Commis¬ 
sion was the first, the* separate Commission was in Law 
good for nothing; and, if the separate Commission was 
Che first, the joint Commission was bad (a). Unless 
therefore it was ^y the Effect %>{ amicable Arrangement, 
to which the Debtors, both joint and separate, lent them¬ 
selves, it is very difficult to conceive, how any Person 

(a) Ex parte Martin, 15 f’lrr. 114 parte*Leee^ 16 Fee, 

472. 

could 
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could efFeclually proceed at Law under the second Com¬ 
mission either for Civil or Criminal Purposes. A 
mission of Bankruptcy has been often stated to be the 
Right of the Subject; and I do not recollect an Iastance> 
^hat the Person, taking out the first Commission, was ever 
made to pay the Costs of superseding it, or thtit lliis 
Costs were refused to him, unless it was taken out against 
good Faith: that is, by counteracting an Endeavour to 
produce an Arrangement without a double Expence. 


18J3. 

BaowK 
£t •parte* 
Munton, 

Em parte, 
CoDitnission of 
Bankruptcy the 
Right of the 
Subject. 


It is not enough here to say, that this Petitioner, who 
has the legal Coifimission, can lose the Benefit of it; un¬ 
less, as it seems to be admitted, he is indemnified against 
the Costs of the Supersedeas: also having gut the valid 
Commission in his Hands, he was leot bound to come here 
to supersede his own Commission: much less when it 
seems to be contended, that, if his Commission is super¬ 
seded, and a fortiori if superseded at his own Request, 
lie must be considered us liavsng made his Election; and is 

to have his Demand transferred as against the separate . 

r. « . 1 . . y-. . . Difficulty from 

Estateol «Sco// under the joint Commission. Thedifli-,, . . 

• .y-,* , the Decision 

culty I have always fell upon the Case of Cr*<pc v. Per- 

ritt (a) is, what was to •become of the Demand against ^ 

the other Persons. Under a joint Bond an Action might pa„te Com- 

be brought against both; under a joint and several Bond mission of 

the Obligee, though he might have several Executions, Bankruptcy 

could not brin§ a joint, and also Two several, Actions, may issue upon 

The great Difficulty, what was ilie Effect of that Com-a joint Debt 

mission as to the Two Partners, who were not the objects with reference 

of that Commission, was entirely overlooked. That Dif- to the other 

ficulty ho.wever does not occur here;,as this Creditor Partners. 

might by virtue of his separate Security prove against Under a joint 

and several 

(«) I miles's Rep. 467. 1 Cooke Bank.* Law, Ed. ^ 20. 

• Obligee, 

though he might have several Executions, could not bring a joint and 
also several Actions. 

VoL. 1. F either; 
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Buowk, 

Ex parte. 
Montow, 

' Ex parte. 

Ditficiilty of 
roHsidi^ring » 
Cummissiuii of 
Bankruptcy as 
oti Execution 
til a strict 
Seiisp. 

Consequence 
of superseding 
a Commission 
of Bankruptcy 
all falls with it. 


either; under all the Difficulty however uf consldeiing s 
ComuiiGsion of Bankruptcy as an Execution in a strict 
Sense: but it is not to be contended, that this is an Elec¬ 
tion by this Creditor; unless he is to have the whole Be¬ 
nefit of what he elects to do. He has the valid Com- 
minion; and, if the valid Right, which he has, is to be 
removed, that is for the Benefit of all the Creditors;* 
and must not be at the Expence of him, who has the valid 
Right} which cannot be taken from him; unless he 
chooses to relinquish it. It is said, the Transfer of his 
Proof as against the separate Estate of Scott is no Injury : 
but, a Commission being superseded, all folk with it; and 
that is a Course I have no Right to adopt except for the 
Benefit of all the Creditors. 

If therefore this separate Commission is to be super¬ 
seded, it must be upon an Understanding, that he is to 
have all the Rights of a joint hnd separate Creditor; and 
it must be accompanied with an Order, that he shall prove 
as a joint Creditor; if he thinks proper. As to the Costs, 
the Petitioner must have the Cxpences of superseding the 
Commission, whether in the form of a Petition or a 
Writ. With regard to the vest, he seems in that Conver¬ 
sation to have had some Reason to believe, that*the joint 
Commission was taken out upon a concerteciAct of Bank¬ 
ruptcy ; but it proves not to be so ; that ^there was no 
Collusion; as to that therefore there must be no Costs. 


FOX, 
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FOX, Ex parte. 


Lixcolv’s 
Inm (Iall. 

18U. 
Dec. 8, 0. 


T he P|titioners, having applied for a Patent in Patent granted 
spcct of certain^ Improvements in Steam-Engines, 
a Caveat was entered under an existing Patent; from Steam-Engine j 
which, it was alledged, the new Patent was borrowed; and *nfrlng- 
with which it would interfere: the Affidavit of an £n> *** **“ 

gincer stating, that they were not the same, nor in any * 

Respect resembling racli other. 

‘ ^ provements 

' . • T 1 • could not be 

Sir Samuel Homilist and -Mr. JuliJiSQU^ in support of wiihout 

*!u’Pciuiun. au r • e 

the Engine, for 

which a Patent 

Mr. llartf for the other Patentee. had been 

granted, they 

'TL r ] n.. must wait the 

The . hard Ciiamcellok. 

. Expiration of 

[ take it to be clear, that a Man may, if he chooses, patent 

annex to- his SpeciHcatiou a Picture, or a Model, descripl- Costs, 
live of it: bat his Specification must be in itself sufficient; ^here the Cam 
or, I apprehend, it will be bad. If the Petitioners have 
invented certain Improvements upon an Engine, for which unreasonable, 
a Patent had been granted, and those Improvements could 
not be used without the original Engine, at the End of 
Fourteen Years, the Petitioners dbuld make Use of a Pa¬ 
tent, taKen out upon their Improvements; though, before 
that Period expired, they would liave no Right to make Use 
of the other's Substratum. At the En^ of that Time the 
Public has a Choice between the Patents. My present 
Opinion is, that this Patent must go: but I will read the 
Affidavits; and see the Parties, and their Models. 
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18 

7%« Xorc? Chancellor. 

Ex parte. This is a very difiicuk Subject to deal with: but upon 
2 )fc. 9 . not ail inattentive Consideration [ think, 1 am not justi¬ 
fied* in,with-holding this Patent. 1 do not like to give 
Cbsts in a Case of this Kind. J cannot say, the Jealousv^ 
on the other Side was unreasonable. 


Lincoln’s mm 

Inn Hall, 

1812, 

Dee, 10. GOURLAY v, THE DUKE OF SOMERSET. 

% 


An Injunc. the 17th of illV'y, 1809, a written Agreement was 

lion, though entered into between the Plaintiff and the Defend- 


not to be con¬ 
tinued with a 
View to sped. 
' fic Perform, 
ance of an 
Agreement to 
grant a Lease, 
if under a 


ant; whereby the latter agreed to let the former a cer¬ 
tain Farm, called Deptford Farm, by a Lease from the 
lOth of October then next for/fwenty-one Years j and to 
allow the Plaintiff j^SOO, and such farther Sum, as the 
Defendant should upon Inquiry find proper, and neces¬ 
sary, for th^ Purpose of putting the Buildings in Repair, 
and making necessary Alterations, and Improvements; to 


Clause for Re¬ 


entry the Lease, when granted, would be at an End by the Tenant’s 
Acts, was maintained upon undertaking to give Possession, when re 
quired by the Court, and paying the Rent doe, by Waiver of the For. 
feiture, if incurred: viz. distraining for subsequent Rent. 

Whether, even without a Right of He.entry the Court seeing a gross 
Case of Waste aifd Breach of Covenant, not to be indemnified by Da. 
mages, would leave the Tenant to Law, refusing" ReJIief, Quare, 

Under a Right of Re-ontry upon uDder.letting an Advertisement 
does,not a work of Forfeiture: but was made the Ground for imposing 

Terms. ^ 

Refusal of Tenant to execute a Lease tendered, as satisfied with, not 


as repudiating, the Agreement: is, no Ground for refusing him aspe. 
cific performance. 


be 
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be. first approved by the Duke, or his Agent. The Plain¬ 
tiff agreed not to plough or break up certain Land^; and 
to cultivate in the most approved Manner. He was to 
he at Liberty to carry off the Hay and Straw upon Con.- 
dition of returning Two Loads qf Manure for every Load 
of Hay or Straw taken off; but was not to let, set «r 
assign over the Premises, without first giving or- procur¬ 
ing a good and sufficient Security to the Satisfaction of 
the Defendant for Pavment of the Rent and perform- 
ance of the Covenants: and it was also agreed, that a 
Lease and Counter-part should be prepared ; and executed 
by the Parties; which should contain all such Conditions^ 
Reservations and Agreements, with respect to Cultivation, 
and the Manner, in which the Farm should be left, and 
** all such usual and proper Conditions, Reservations, and 
** Agreements, as shall be judged reasonable and proper 
** by John Gale, of, &c. Land Surveyor; and in case of 
his Death by some other jproper and competent Person 
to be mutually agreed upon by the said Parties.” 

On the 10th of Octohety 1809) the Plaintiff was put in 
Posscsession of the Lands ; and afterwards of the Build¬ 
ings.* Disputes arising between the Parties, and the 
Defendant having served*the Plaintiff with a Notice 
to quit the Farm \n Octobsry 1812, the Bill was filed; 
praying a specific Performance ; and Compensation for 
not hpving Possession of the Buildings on the 10th of 
Octoberf 1809,; and an Injunction to restrain the Defend¬ 
ant from proceding at Law. 

« 

The Answer, admitting the Agreement, alledged speci¬ 
fic Instances of improper Cultivation of the Farm on the 
Part of the Plaintiff; and stated, that^the Defendant had 
^aused a Lease to be prepared conformably to the Agree¬ 
ment; which Lease was executed thy the Defendant 
on the '25 ih of October, 1611; and the Lease and a 

F 5 Counter- 


I8i2. 

wsW 

Gouklav 

V. 

The 

Dukp of 
SOMKBSEr. 
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1812 . 

Gouiuiy 

«. 

The 
Dnke of 
SOMSBSIT. 


Counter-part were tendered to the PlaintitF; who was 
requited to accept the* Lease, and execute the Counter¬ 
part; which he refnied to do; acknowledging that he bad 
not read the Lease; but stating, that he had considered the 
Agreement sufficient for him. 

r 

The Answer also alledged Wastje by the Plaintiff in 
cutting Timber, digging.,Chalk, and pulling down the 
Buildings, and converting the Materials to his own Use : 
that the Plaintiff had let off part of the Farm without the 
D^fendant’a Consent; and that on the 19 th of October, 
1812, an Advertisement appeared in the ^aper, 

whereby the Plaintiff advertised to tahe in, towinter upon 
Turnips and Hay upon Deptford Farm, 500 or 600 Sheep ; 
that from Lady-day next the whole of the above Farm 
would be let as a Sheep-walk; and that a X 4 ease of it 
would be granted for a Farm, with no Restriction as to 
folding ; ail which the Defendant insisted were Breaches 
•f the Agreement between him and the Plaintiff. 


An Injunction having been obtained; the Defendant, 
Upon putting in his Answer, obtained an Order for dis¬ 
solving the Injunction Ntrs. 


Sir Samud RomiVy, and Mr. Jmeph iMartin, for the 
Plaintiff. 

Three Objections are taken by the Defendant a*gainst 
the specific Performance, which this Bill prays. First, it 
*is alledged, that the Plaintiff has not used the Farm in an 
husband-like Manner. There is bo Proviso to make the 
Lease void on that Account: and there are Covenants, 
on which the Defendant may proceed, if be is injured. 
The next Olyection is, that the Plaintiff is about to un¬ 
derlet : but the Agreement gives him in Terms the Liberty 
to ido so; requiring only, that he shall first enter into 

sufficient 
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sufficient Security for the Rent and Performance of the 1^12. 
Covenants, The third Objection is, that a Leage has 
been tendered to the Plaintiff; and he has refused to exe- y, 
cute it. That affords no Ground for turning the Plaintiff 'I he 
out of Possession ; as he has not waived or abandoned* the DuWe of 
Agreement: on the contrary the Reason given, that* he Somerset. 
considered tlie Agreement sufficient for him, shews fiis 
Intention to stand by a*nd affirm it. If this could amount 
to a Waiver, the Defendant *must have accepted it, as 
such : but he has since done Acts, affirming the Tenancy: 
distraining for Rent subsequently due. 

• . 

Mr. Hart, Mr. Bell, and Mr. Heald, for the Defen¬ 
dant. 

If a proper Lease be tendered to a Party, which lie 
refuses to execute, he cannot come into a Court of Equity 
for the specific Performance iof a Contract for that Lease. 

This Court exercises a judltial, though not an absolute 
and uncon trouled, Discretion in decreeing specific Perform¬ 
ance. This is not a Qase for that Decree: a Tenant, 
pulling down Buildings, cutting down Treb^ digging 
Chalk, &c. is not entitled to Favor, and the extraor¬ 
dinary Aid of a Court of Equity. This is an attempt to 
take from the Arbitrator the Power to decide upon the Co¬ 
venants of the Lease; and to give it to the Master. The Re¬ 
fusal of the Plaintiff to execute was a Refusal to abide by 
the Terms of the Leas-e. Refusing to sign the Coutuc.- 
part, he discluiinod that.C'ontiuct, of which he now seeks 
a specific Perfoimance y’ the Agreement harl bedu * 
executed, the Defe::daut’\^ ould have bttd a Right to enter 
for the Forfeiture^ incurred by, not merely permissive, but 
wilful, Waste. 'I'he Court would not have relieved against 
that Forfeiture; and wh^ is the Tenant in a better Si¬ 
tuation ; having a Contract merely e.ve|utory i 

F4 


Sir 
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1812. 

Govrlat 

V, 

The 
Duke of 
Somerset. 


Sir Samuel Romilly, in Reply. 

The Answer imports merely, that the Defendant's Agent 
drew tl^e Lease; and, if it really contained a Clause of For* 
feiture, the Plaintiff might have objected to it, until ap¬ 
proved by Gale. The Court has never dissolved an In¬ 
junction against turning ar Tenant out of Possession, for 
Acts, which would be a Breach of Covenant, unless it waa 
perfectly clear, that the I.ease, if granted, would be at an 
End, by a Clause of Re-entry. Much of the Waste com¬ 
plained of is equivocal: and, 'as to carrying off the Hay, 
he has a right to do so; Utking care 4o return the Dung. 
No Authority has been cited to prove, that a Tenant's 
Refusal to execute a Lease, supposing him wrong, shall 
affect his Right to a specific Performance. The Cases, in 
which it has been refused on that Ground, have proceeded 
upon this; that the Refusal was an actual Repudiation 
of the Contract; conclusively putting an End to it. The 
Advertisement, which is imputable to. the warmth, aris¬ 
ing from^^bese Disputes, cannot*have the Effect of a 
Forfeiture. 


Dec. lO. 


The Lord Chan cellob. 

With regard to the Habit of this .Court continuing an 
Injunction, where a Farm has been held, and treated, iq a 
giossiy unhusbandlike IManner, and whcie there would 
have been a Right of Reentry in the Lease, if a Lease 
.had been executed, I have said, and I think that right, that 


I would not continue an Injunctiqn with a View to a spe¬ 
cific Performance, which, if the Agreement was specifi¬ 
cally perform^ by executing a Lease, would have been 
put an End to by tl^e Clause of Re-entry, that must have 
been introduced in .that Lease. That however does not 

jf 

apply to this Case; as, if the Execution of a Lease, of 

• the 
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the same Date as the Agreementi should be now directed, 181S. 
intermediate Acts having passed, which ivill amount to 
a Waiver of the Forfeiture, this Court, decreeing a specific ^ 
Perfurmaiice, would not allow the Landlord to take Ad- . 
vantage of the Fact, that the Lease bore Date, before V Duke of 
was actually made, and exclude the Tenant from the*Be-« Somerset. 
nefit of the Circumstance of Fact, which would have been 
a Waiver of the Forfeiture at Lmy. 

I will not undertake to say, whether there have been 
such Cases as are alluded to; much less, that there never 
will be such a Case; where, even if no Right of Entry 
was to be introduced under an Agreement for a Lease of 
a Farm, yet the Court, seeing a gross Case of "Waste, 
which will in all Cases be a Forfeiture*of the Place wasted, 
considerate, or not, and gross Breaches pf Covenant, 
that could not well be indemnified by Damages, would 
leave the Tenant* to Law, and‘grant no Relief here: but 
it is very difficult to raise that Sort of Case from these 
Circumstances. , 

If there was a Right of Re-entry for under-letting, the 
Advertisement would not amount to a Forfeiture. 1 can¬ 
not carry what passed upon the^Non-Execution of the Lease 
to the Extent, ibat it is an answer to the Bill for a speci¬ 
fic Performance; as I agree to the Distinction that the 
Refusal to execute the Lease must-be a Refusal to stand 
by the Agreement; and, if it goes no farther than that the 
Man thought the Agreement as good a Lease as he could^ 
have, as he well might consider the Agreement of the 
Duke of Somerset, that does not amount to a Dealaration, 
that he never would execute a Lease; and cannot be con¬ 
sidered as repudiating the Agreement, with which he de¬ 
clares himself satisfied. 

As to the Advertisement, I cannot continue the Injunc¬ 
tion 
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18H. tion but upon the Terms of the Tenant’s undertaking to 
GouRLAY deliyer Possession, when required by this Court; with a 
V, general Liberty to apply for that Purpose; and upon pay- 
The ing the Rent due. 

Duke of 
Somerset. 

Lincoln’s - - i— ai 

Inn Hall. 

1812 .* 

GARlDIfER, Ex parti. 

Separate Cora- the 26 th of November, iai2, a separate Com¬ 

missions of -V^ mission of Bankruptcy issued against London, as 
Bankruptcy Partner with Gkilds ; and on the same Day a separate 
against Part- Commission issued against Childs, as Partner with Lan- 
ners, taken out ^on. Both Commissions issued upon ti«e Petition ot 
byajointCredi. Maxwell and Dixon, as Partners, upon a joint Debt, 
tor on the same them by tlic Two Bankrupts. * 

Debt, and on 
the same Day; 

immediately af. Qjj the, 4th of December a joint Commission was taken 
ter Dissolution against London and Dkon upon the Petition of joint 
of Partner-the Amount of j^2874: 2s. 5d. in respeet 
ship j and no ^grtain Bills of Exchange. Upon the opening of the 
separate Commission the petitioning Creditor’s Debt and the 

tor appearing, proved : but the Commissioners, not being 

joint om. Bankruptcy, directed Maxwell and 

issuer anTth! liodg€S,the Clerk of the Bankrupts, to be 

petitioning Cre- summoned. Mcixti/efr'accordingly attended on the 5th of 
ditor under the December, and, being required by the Commissioners to be 
separate Com. ‘sworn for the Purpose of beiqg examined touching anyActs 
missions refus- of Bankruptcy cojnmitted by London and Childs, refused 
ing to disclose 
the Person, 

whb proved the Act of Bankraptcr, the Lord Chancellor, inspecting 
the Proceedings unde*r the sepan^e Commissions, .ordered that Per¬ 
son to attend the Commissioners ^nder the joint Commission at the 
Peril of Costs. 
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to take the Oath or to he examined. At the first public 
Meeting under the separate Commissions no separate Cre¬ 
ditor proved any Debt: the only Debt proved being that 
of Maxwell and Dixon, ^mounting to ^£450. The separate 
Debts were inconsiderable: but the* joint Debts exceed 
^ 5000 , • 

The Petition, presented by the petitioning Creditors 
under the joint .Commission, prayed, that the separate 
Commissions may be superseded either at the Cost of 
the petitioning Creditors, or of the Estates; that Max- 
well may be ordered to attend the Commissioners^t the 
next* Meeting, to be hold under the joint Commission ; in 
order to be sworn and examined before them: and that in 
the mean Time the Choice of Assignees and all farther 
Proceedings under the separate Commissions may be 
stayed. 

.By the Affidavit of London It appeared, that on the 
18th of November, 181£, he and C5i/ds dissolved Part¬ 
nership, and t^at the Dissdlution was advertised in«the Lon¬ 
don Gazette on the 21 st. Qy the Affidavits of Maxwell and 
London all Collusion with each other was denied. 

* 

Sir Samuel Homilly, and Mr. Heald, in support of the 

Petition. 

« 

Vhc separate Commissions are friendly; and were taken 
out on a concerted Act of Bankruptcy. The Bankrupts 
were not separate Traders; nor have they any separate 
Estates. The Commissions were both taken out on the 
same Day; by one and the same joint Creditor; on the 
same Debt: and, whether they were contorted, or ngt, a 
joint Commission ought to htfve been takenput. If, as taken 
out on a concerted Act of Bankruptcy, these two first 

Commissions 


1813. 

GaROXERj 
Ex parte. 
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1812. 

Gardmee, 
Ex parte. 


Commissions are bad, that Act of Bankruptcy would sup* 
poft any other Commission. 

k 

. Mr. Hart emA Hr. CulUn, agaidst the Petition. 

The Suggestion, that the separate Commissions were 
taken out on a concerted Act of Bankruptcy, is positively 
denied by the petitioning Creditors and the Bankrupts. 

The Bankrupts having dissolved their Partnership, it was 
thought, that separate Copimissions must be taken out. 
The$#Comniissions were taken out in the Exercise of that 
Right, which as a Creditor the {letitioning Creditor pos¬ 
sessed. In ail the biases of Applications to supersede se¬ 
parate Commissions, in order to make way for a joint 

Commission, the Act of Bankruptcy has been proved under 

■ 

the joint Commission ; and that Commission has been in 
force. The petitioning Creditor under the separate Com¬ 
missions had a Right to resist any Examination, which 
might tend to invalidate thoseCommissions; and was justi¬ 
fied in suing them out by the Apprehensionf that the Bills, 
held by the Petitioners, were Accommodation Bills; which 
would not be so strictly investigated under a joint Commis¬ 
sion. The Commissioners have no Jurisdiction to examine 
a Person, iiot'to prove an Act of Bankruptcy, but to give 
hearsa}' Evidence, that some otlier Person had said, he 
could .prove one. 

Sir Samuel Romiiy, in Reply. 

t k 

This Petition brings forward a Proceeding never be¬ 
fore witnessed t Two separate Commissions taken out on 
the rame Debt i|i the Course of the same Day. ■ It seems to 
have been consi^iered importaht, that these Creditors, re¬ 
presented as holding Accommodation Bills, should not 

vote 
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vote in the Choice of the Assignees; but this amounts to 
an Exclusion of all the joint Creditors, except the peti¬ 
tioning Creditors under the separate Commissions (<}), 
and, as it happens, that there are in the present Instance 
no separate Debts, of any Amount, it comes to this; 
that the petitioning Creditors under the separate Oona- 
missions will name themseive«| Assignees; as no father joint 
Creditor can vote in the Choice. If the Two separate 
Commissions are superseded, the* joint Commission must 
stand. The Commissioners have a Right to call before 
them the petitioning Creditors under the separate Commis¬ 
sions : and though we are not entitled to see the Proceed¬ 
ings, your Lordship wdl for the furtherance of Justice in¬ 
form us, who is the Person, who can prove an Act of 
Bankruptcy. 


1812. 

Oaxoner, 

parte. 


The Lord Chancellor. 

This is upon the Face oP it a very singular Pro¬ 
ceeding ; of which I do not recollect an Instance: 
Two separate Commissions taken out by the same joint 
Creditor, feu' the sameJJebt, on the same Day; and 
upon the Proceedings there is some Ground for what 
has been said ; that tliose*, who were to support the Pro¬ 
ceeding, had a Fancy, that.they must prove them sepa¬ 
rate Traders. There is nothing in either of the Depo¬ 
sitions at first about separate trading: but the Deponent 
says, they dissolved Partnership on^the 21stof November; 
and then in each Deposition is inserted wltat was not there 
originally, that each of the Partners has since carried on^ 
a separate Trade: but they foiget the original Deposition; 
proceeding to stale, that upon the said 21st of November 
they did give their Clerk Directions to deny them. No one 
called until the 2Sd ; and upon a Denial on that Day the 

(a) Ez pafte Ackerman^ Tastet, 17 247. 

14 Fes. 604. Ex parte D$ 


Commissions 
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. ^ . Commissions were takeir out; and the Denial proved by 
Gabdmsr, Clerk on the S7th. 

Ex parte» 

No one recollects an Instance of such Commissions. 
There is no Reason for themas not a single separate Cre- 
, ditoV has appeared. The^lFect of these separate Commis> 
sions is, .that every joint Creditor, except him, who has 
taken them out, will be excluded. The only Hesitation 
therefore, that I have about finally disposing of them, is, 
that it is premature; until they are declared Bankrupts 
unrlfr the joint Commission: but I shall order Webb, the 
Clerk, who proved the Denial, to attend the Commissioners 
for that Purpose ; and, if he does rot attend, I will inuke 
him pay the Costs of not attending («). 

C 

(tf) Ex parte Lund, 6 Vet. 781. Ex parte Higgins, 11 Fes. 8. 

Lincoln’s 
Inn Hall* 

1812. 

Dec, 14. 


Order, that 
Defendant, 
a Prisoner in 
Newgate under 
Sentence for 
Forgery, being 
brought up for 
Want of An¬ 
swer, should be 
turned over to 
th% Fleet; and 
then carried 
back to Nepim 
gate with his 
.Cause. 


MOSS u. BROWN. 

T he Defendant, being a Prisoner in Newgate, suf' 
fering the Sentence of the Court of Kings Bench 
upon an Indictment for Forgery, was brought up for Want 
of an Answer. 

Mr; Shadwellf for the Plaintiff, moved, that the De¬ 
fendant might be turned over to the Fleet; and that he 
might then be carried back to Newgate with his Cause; 
and mentioned the Case of Bowes v. The Countess of 
Strathmore (a), as justifying the Application.. 

The Lord Cmancbllor made the special Order in .the 
Terms of fhat (|aK. 

(a) iDickins, 711. Errington v. Ward, 8 Firs. 314. 

JBUTCHER 



CASES IN CHANCERY. 


79 


BUTCHER BUTCHER. 
GOODAY c. BUTCHER. 


1812. 

Feb, 8. 10. 
Jpril 27. 
May 2. 
Nov.il. 
(9 Fes. 382.) 


A PETITION of A|)peal was presented from of 

Decree, pronounced at the jRoi/s (a); establishing though a very 
the Appointment; except as to the Grandchildren; as to unequal Pro- 
whom it was declared void. portion of the 

Fund, held not 

. Mr. Rickards, .nnd Mr. Trower, for the Appellants. **^*1!°*^^ 

, * ‘ • The Question 

, whether an A p- 

It is unnecessary to go through all the Cases upon this pointment is. 

Subject; which are so fully considered in the late Case, or is not illu- 

Bax V. Bfhithrmd {b). In supporting this Appeal we sory, must be 

have the Satisfaction of not contending with the Judg- determined 

meut of the Master ojf' the Rolls, upon the Question, upon the Cir- 

whether this Appointment is illusory; as tliat Question cumstances of 

was not decided at the Rolls ; and comes on i\ow, as if «*ch Case, 

the Cause had been originally heard by your Lordship, “ccording to a 

The Ground, taken by the Afasfer ^ the Rolls, is, that*®”"** ®‘*®*'*“ 

he will not so farther than actual Decision has gone; and, 

unless an Instance could be produced, in which the 

of jglOO had been iield an unsubstantial Appointment, he **** 

Terras, being. 

raJ » f'.., 382. (y 10 F-«. 31. le re,. 

coupled with a 

Trust; but an equal Distribution is not required: nor an/Reason for the 
Inequality ; util*'S8 a Share is clearly unsubstantial. 

Under a general Power of Appointment among all the Children by 
Deed or Will from Time to Time, &c. in default of Appointment 
equally at Twenty-one, &c. the Death of one above that Age does not 
prevent an Appointment to the SarviTols. • 

Appoinfment void as far as it exceVds the Power: viz. to Grandchil. 
dren under a Power to appoint to Children. 


would 
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1812. 

BuTCBBR 

V. 

BtlTCUBR. 
Good AY 

V, 

Butcher. 


would hot hold it uoAibstantial in this Case. That your 
Lordship considered as not being the correct Principle ; 
but that, whenever the Question arises, however difficult,* 
the Court must determine it; and go into all the Circum¬ 
stances. Upon the Result of all the Authorities a Power 
, of Appointment is considered as in the Nature of a Trust, 
according to the Intention of the Author of the Power, 
for the Family of the Person, who is to exercise it: a 
substantial Part must be given ; amounting in some way 
to a Provision’s otherwise it is illusory. The Question 
therefore is, whether a Provision has been made for these 
Children. It is impossiblej that .£00 Stock can be repre¬ 
sented as a Provision. Mrs. Butcher conceived herself at 
Liberly not to provide for them; assigning, as a Heasoii, 
the Disobedience of'Sorac: no Instance appearing; except 
the Institution of a Suit, in which the Costs of all Pai ticf. 
were directed to be paid out of the Fund. During her 
Life slie made very considerable Advances to some of the 
Children } but gave nothing to Mrs. .Goodo^, e.xcept this 
trifling Fund by the Will. The Court must say, whetlier 
this Division, in so great a Disproportion, is such as the 
Authors of the Power intended. It may be represented, 
that the Consideration for this Settlement was visionary : 
the Will of Jw«, Mrs. Butcher’s Father, not being 
found: but the Intention of Pickering and Partington, 
the Devisees in Trust, and the Authors of this Settle¬ 
ment, was to provide, not only for her, but for her 
Children ; and the Object of that Arrangement, into 
which she came, was to guard against her Partiality and 
"Caprice. Upon ail the Circumstances, and the relative 
Situation of the Parties, the Court will consider this as 
not a substantial Part of this Trust Fund: not a Provi- 

t 

sion ; that the Appointment is not substfmtially executed; 
and is therefore ^llusory.* 


Sii 



CASES IN CHANCERY. 


81 


Sir Jrthur Piggott, and Mr. fVetherell, Sir Samuel 
Potnilly, and Mr. Grimwood, in support of the Decjrcc. 

A Variation of this Decree would be a most impro¬ 
vident Interference of this Court with the Discretion »f a* 
Parent. The Appeal comes in no reasonable Tiiife; 
after the Decree has been carried into Execution ; except 
as to the Provision for the Lunatic ; all the other Funds 
distributed; and the Interest oPthat only remaining Fund 
has been applied for Eight Years in the Lunacy for her 
Maintenance. This Appeal is a Speculation; proceed¬ 
ing upon a Misconception of the Case of Bax v. Whit- 
head ; where your Lordship, aflirioing the Decree, did 
not think fit to holcl,*as an abstract Proposition, that any 
numerical Calculation could be adopted as the Rule. 
This is a very peculiar Settlement. The Funds, which 
arc the Subject of thtf Power, must be considered as the 
Property of the Mother, ho^vever derived ; whether by 
the Will of licr Parent; or* the Want of a Will; or the 
Effect of the Act of Pickering and Partington ; it was 
her Property: they had conveyed to her; and she was 
treated ns a Feme sole: no Interest wdiatever being given 
to her Husband ; not ewn in the Event of his surviving: 
no Discretion over his Chiltfren beyond what he necessa¬ 
rily had by 'Law. A Power is given to her alone of “iiro- 
viding for Children on Marriage, or otherwise advancing 
them. So the Powers to raise .£4000, and £6000, for 
such Persons as she should appoini:, not confined to Chil¬ 
dren, are given to her alone. So other Powers over 
Freehold Estates, and the personal Property, are giveft 
to her; excluding her- Husband from jill Concern in the 
Property, and Management of the Family. 

There must have been Reason for alMthis. ThisjSettle- 
ment reciting the Will of Ives : thai\ it had not been 

VoL. I. G found 5 


1812. 

BuTCHStt. 

c. 

Butcheb. 

Goodat 

V. 

BuTcHsn. 
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1812. 

BprcHEii 

V, 

Butcher. 

Gooday 

V, 

Butcher. 
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found ; but that Pickering and Partington, being willing 
under the Circumstances to assign all the Interest they 
would* have taken under that Will, had conveyed and as¬ 
signed to Mrs. Butcher-, and that, after her Interest was so 
secured, the Will was found ; has a very important Qualifi* 
cation^witli regard to Children by a future Husband ; that 
she shall not appoint to any Child by any future Husband 
more than One-half of that rcsid uary personal Estate. This 
shews the Object. The Inference is, that the Intention of 
this Parent, and these Trustees Pickering and Partington, 
was, that without that Restriction she might have appoint¬ 
ed more than One-half of the Residue to an only Child by 
a future Husband. If they were to take in any way, ap¬ 
proaching Equality, a Provision, if that is to be understood 
as what will provide a ^Subsistence in Life, where was the 
Necessity for that Restriction ; .if she was intended so to 
execute her Powers, as this Appeal can tends i In the Face 
of this most important Provision, shewing the Intention, 
that her Power of Distribution was confined only by this 
Limitation, that if she had Twelve Children by her first 
Marriagej and only One by'a second, she might give One- 
lialf to that, only Child, distributing the other unequally 
among the former Class of Children, can it be maintaned, 
that her Discretion is, destroyed; and something is to be 
subsUtuted, so arbitrary as the Discretion of this Court i 

Whatever Opinion the Court may adopt, as an abstract 
Rule, it will not, under all the Ciicumstances of this 
Case interpose. Many Years ago, long before the Date 
• ofHhe Will, some of these Children received difihrent sums, 
upon Marriage, or otherwise for their Advancement in the 
World. Will the Court recal those Advancements 1 Your 
Lordship's Doctrine in Bax v. Whitbread, properly un¬ 
derstood, is, that ei^h Case mus Idepend upon it^ particu- 
lar Cir^umstaoces.' Lord Alvatd^ in Spmetr y. Spm* 
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cer (a), expressed his R^ret, that the Rule had got into 
the Court; and said, he would not extend it, but would 
get out of it, where he could; which is the Result of 
the Judgment of the Muster of the Rolls upon this 
Case: the Difference being in Expression rather than in 
Substance; and that corresponds with your Lordship’s 
Opinion in Bax v. Whitbread; that the Court has unddl:- 
taken this Discretion; And cannot adopt any positive Rule 
of Arithmetical Calculation; holding that not a Case for 
the Interposition of the Court. The Cases of A|)point- 
ments set aside as illusory, are, where something w'as given, 
so trivial, as to be mere Evasion: a Guinea for instance: 
perhaps Five Guineas. All riic Observs.tions, made in this 
Case, are applied tfl one only of these Children, Mrs. 
Gooday : the only one, who received nothing but this 
,£200 Slock. A proportion of that Amount has never 
been considered illusory; and, if it was less, the Court 
would feel the Reluctance, expressed in Kemp v. 
Kemp to interpose in a ^ase of such Difticulty and In¬ 
convenience ,* where the Effect must be to undo all, that 
has been done; with regard to the Lunatic, as well as the 
others; reducing lier t6 her original Share of tiie whole of 
this Fund ; the amount.of which has been exaggerated; 
and does not exceed it^ 11,000. Can the Court act with 
Success upon a Comparison of the Wants of the different 
Children? In Alexander y, Alexander {c) an Appoint¬ 
ment of .£100 was supported; though jglSOO would have 
been the equal Share. Tlie Master of the Rolls in his 
Judgment upon this Case proceeds in some Degree, but 
not entirely, upon the Proportion. If «£l00 is illusory, < 
what Sum can be stated as substantial ? That Question was 
asked, but not answered, at the Roht; and it is upon 


(oj 5 Fes* 362. 

(6)„6 Fes* 649. 

G2 


those. 


1813. 

Butchee 

a. 

Butcher 

Gooday 

V, 

Butcher. 


Fes, 640, 
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those, who impeach the Appointment, to state the apith-' 
metical Proportion, that will secure, or destroy, the Ap¬ 
pointment ; to draw the Line between Shadow and Sub¬ 
stance ; and to lay down in Terms defined and intelligible 
a practical Rule. If the Opinion as to the arithmetical 
Proportion, expressed by the MaUer of the Rolls, may be 
cliaractcrized as bold, it will relieve the Court from the 
insuperable BilEculties, in which it has been so long in¬ 
volved. 

Upon what Principlecan the Court now say, the Mother 
was bound to give a larger Sum to this Daughter, a mar¬ 
ried Woman? All the Children had been maintained by 
her. Circumstances may be imagined', which, expressing 
her Sense of her Conduct in general Terms, she could 
not bring herself to state more particularly. Her Discre¬ 
tion is given in the largest Terms; subject to such Pro- 

visoes, Conditions,’* &c.; under which she might limit 
to a Child, so as to determine upon Bankruptcy; and pre¬ 
vent his taking an absolute Interest. All the Cases, im¬ 
posing the Necessity of giving a substantial Share, have 
the Qualification, that a Reason ma^ justify the Inequality. 
The very Object of such a Power is to enable a Parent to 
make a Provision for the Children according to their Cir¬ 
cumstances, and such Events as the Lunacy in this In¬ 
stance. 

■ 

Mr. Richards, in Reply. 


181 ?. 


Butcher 

tj. 

Butchxr. 

Goodax 

V. 

Butcher. 


, Jhe Principle of this Decree is, that, as there is no In¬ 
stance, that the Sum of jglOO has been considered illusory, 
it shall not be considered so in this Case. For the pur¬ 
pose of trying that the Fund may be supposed to be of 
Fifty Times the Amount. The Doctrine, as laid down by 
your Lordship in ifrxV. Whitbread, is, that^his Sort of 

Power 
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Power is not considered in a Court of Eqdity a mere 
Power ; as it is at Law : but the whole Series of Autiiority 
in this Court from the Time of Lord 'Nottingham has 
been, that it is a ^ower, connected with a Trust fu( the 
Benefit of al^ the Objects; each of whom must^hafe a 
substantial Share; and what is a substantial Share must he 
decided by the Court.* 


1812 . 

BuTcHsa 

®* 

Butche*; 

Gooday 


V. 

BuTCHia. 


This cannot be considered a voluntary Settlement; but, 
admitting it to be so, the Instant the Settlement was made, 
and the Trust created, whether before, or after, Marriage, 
it is the same as between Parent and Child; though not 
with regard to the Ihterosts of Strangers, under the Sta¬ 
tutes of Elizabeth (aj. She took iJit Power by the l)ona- 
ti )n of these Persons, Pickering and Partington ; stand¬ 
ing in. loco Parentis, The Fund was their Bounty to 
her, and her Children; and their Intention, that she should 
execute her Power honestly and fairly, being expressed, 
she bad no Right to appoint so as not to give a substantial 
Share to each. An ample Provision aliunde might, I 
admit, be a Reason: hut it is not clear, that the Court 
would permit Evidenco of the Child’s Misconduct to be 
produced. It has been denied; and with Reason; from 
the Danger of letting in siicfi Evidence; ransacking the pri¬ 
vate History of a Family for such a Purpose. The Ef¬ 
fect would be that any Parent would have tije Power to 
give almost the whole Property to^ny one Child; and from 
the worst Motives. The Court would not endure a Pa¬ 
rent, committing a Fraud ;^and using this Pretence to cfb- ' 
lour it. 


Upon the Authority of Bax v. Whithreadf and all the 
preceding Cases, the Principle of th^ Decree cannot be 
maintained f and this Share must be considered illusory 5 


(a) Stat, 13 and 27 Elig, 
G 3 


not 
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Bvtchbr 

S’* 

Bvtchbb. 

Qoodat 

V, 

Butch BB. 


not sufficient per se ; and bearing no just and reasonable 
Proportion to the Remainder of the Fond; therefore not in 
the View of a Court of Equity an honest Execution. One 
of these Children Wss certainly an Object of great Com- 
miseration: but that will not excuse Injustice’ to the others. 
This is not a Question of Feeling; but depends upon a 
Rule of equitable Justice; which cannot be affected by 
the Difficulty of recalling what has been distributed. By 
that Rule this is not a sufficient Share; which is perhaps 
a more appropriate Expression than substantia] such 
as the Framers of this Settlement intended; and the true 
Character of the Mother’s Act in this Instance is an At¬ 
tempt to cover a Breach of I'rust by excluding this Child 
from a substantial Sharp, sufficient to answer the Purpose. 


Another Question may be made $ whether she could ex¬ 
clude the deceased Child; who was living, when this Deed 
was executed ; and died at the Age of Twenty-three; whe¬ 
ther each Child was not entitled at the Age of Twenty-one 
to an equal Share subject to be devested by Appointment. 
That certainly was not mentioned at the Rolls ; being 
considered immaterial; that Child having died intestate and 
unmarried; which caUnot make a Diflerence. The Con¬ 
sequence of that Fact, which was not noticed until lately, is, 
that the whole Appointmen t is void. The Interest, vested 
in that Son at the Age of Twenty-one, could not be de¬ 
vested by this Appointment; and forms a fatal Objection 
to it. 

t c 

The Lord CHANCCLLoit. 

t 

I am much struck with the last Objection ; and desire, 
that the Settlement raay.be looked into. If Ten or 
Twelve Children, having attained the Age of Twenty-one, 
had died hi the Life ojf' their Mother, leaving Families, the 
Two, Survivors must upon this Principle be considered 
as the only Objects. Suppose, she had a second Hus¬ 
band } 
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band; and all the Children by the first Marriage, having 
attained Twenty-one, died; leaving Families; she iftight, 
it is true, have appointed Life-Estates to them: but under 
those Circumstances could it he contended, that the Chil¬ 
dren of the second Marriage were the only Objectsor 
that as she might have limited Life-Estates to the form^^r 
Class of Children, an Appointment in Favor of the latter 
Class would be a good Execution; as she might at an an¬ 
tecedent Period have executed her "Power so as to produce 
the same Effect? This Point requires more Considera¬ 
tion than it has received; as the Cases upon Appointments 
in Favor of a deceased Child Tire contradictory; some think, 
tliat such an Appoinfment cannot be: others, that it may 
in a certain Form; and that aPower^ though to be executed 
by Will, must be so executed as to leave Interests in de¬ 
ceased Children. 


Sir Arthur Pigott, and Mr. Wetherell, Sir Samuel Ro~ 
miUyf and Mr. Grimwoodj in support of the Decree. 

The Objection, now made, that by the Death of one of 
the Children, having attained Twenty-one, the Power was 
gone; and incapable of a subsequent Execution, occurred 
in the Case of Boyh v. The Bishop of Peterborough {a) : 
a very strong Instance; as, therp being but one surviving 
Child, no Power of Selection, or Distribution, remained: 
but the Argument, that the Effect of holding the Power to 
he gone must prevent the*Exccution by Will, which is 
open up to the last Moment of Life, prevailed with Lord 
Thurlow, Here the vesting at Twenty-one is applied to 
the Case of no Appointment, with an anxious Repetition of 
those Words. The Words " if living" iliust therefore be im- 

(a) 1 Pes, juD. 3 Bfo, C« C, 243* 

G I plied; 


]812« 

Butcher 

V. 

Butcher* 

Goodat 

V, 

ButCHER. 


May % 
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Butchbr 

». 

Butcher. 

Goosay 

V, 

Butcher. 


plied; where the Power is to be executed by Will. In 
that Case Boyh had something given to him expressly out 
of his Grandmothci^s Property; but that could not apply 
to the Three other Funds; no part of which was giveif to 
him." The Objection, as it is related to those Funds, was 
not answered by the Gift to him Out of another. The 
Consequence of giving Effect to this is, that all such 
Powers w'ould be defeated the Moment one Child died ; 
either an Infant, an Hour after Birth, or having attained 
Twenty-one; if that is the Period,-at which the Shares 
would vest* in Default of Apy)ointn]cnt. In the Case of 
Reade v. Reade (a), where there was no Gift in Default of 
Appoinlmenl, the same Circumstance occurred; and it 
was iield, that the Power was well executed. It was not 
the Intention of this Pdwer to limit the Time, when she 
might execute by Will; as it is obvious, that a Child 
might attain the Age of Twenty-one, before she ceased to 
have children; when she migiit have by any, or by all, 
future Husbands. Restrained from' giving more than 
One-balf to a Child by a future Marriage, she must either 
immediately execute her Power, finally and irrevocably, 
when one Child attained Twenty-one; which would be 
contrary to the express Words: of after that Event she 
could not execute: or she might give lo the Representa¬ 
tives of a deceased Child. All these Objections were in 
Boyle V. TAe BisJtop of Peterborough pressed without 
Success; and as to the Biilance of Inconvenience there can 
be no Doubt. The Interest of a Child, dying above tlic 
Age of Twenty-one, might have been secured by moulding 
the Power wdth that View: but they gave her whole Life 
for the Execution ofi this Power. The Inconvenience of 
this Doctrine, that the Power is gone by the Death of 
one Child above Twenty-one, is very considerable; amount¬ 
ing to this; that fhe Power shall by no means be 


(a) 5 Vest 744. 


executed 
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executed after that Event; the inevitable Consequence 
of which is, that the Power can be executed by Deed 
only; not by Will. This last Objection cannot pre¬ 
vail against the Authority of Boifk v. The Bishop^ of 
Peterborough ; w'hich has stood uncbntradicted ^atiy 
Years. • 

Mr. BichardSf and Mr. Trower, for the Appellants. 


1812. 

Butcher 

V, 

Butcher. 

Gooday 

V. 

Butcher. 


The Authority of Boyle v. The Bishop of Peterborough 
is certainly very coiibidcrable: yet the Proposition, that, 
every Child being an Objeef of the Power, an Appoint¬ 
ment, not alfooting tif give any Thing to one, is a good 
Execulior. seems extraordinary. '|'he Intention ol the 
Author of the Power uuist govern; which Intention is 
expressly declaicd, that each Child shall have a Share 
exactly as if named; not confined to Children living at 
the Date of the \^'ill, or ayy other limited Period. In 
Readt V. Readoy which contradicts Boyle v. The Bishop 
of Peterborough, Lorrl L<)ughborough mn?t have pro¬ 
ceeded on the Notion,*thut each Child was to have a 
Share; that the I'atlier, executing the Power, supposing 
each of the Pour Children entitled to a fourth, intended to 
give w'hat each would have faken, if the Power had not 
been executed. 


Here nothing is left for the dccesKed Child according to 
the Intention; as what is by mere Accident left unap¬ 
pointed cannot be considered suflicient to answ'er the* 
Power, The Case is then reduced to this* dry Point. 
There are Ten Children: there might be among them 
Objects of personal Favor: on account of the infirm 
Health of some, the Party, having the Po\|jer, determines to 
delay the Execution; and, having a Right to deldy the 
Execution to the last Hour of her Life, though the Effect 
of that Delay may be, that, aU being intended to have sub¬ 
stantial 
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R{lf. 

Butobbr 

V, 

Bi^tcher. 

Gooday 

V, 

Butcibe. 


stantlal Shares, if there is any Appointment, Nine may be 
prevented from taking any Thing, it cannot be reached as 
a Case of Fraud. The Court is driven to the Necessity 
of stating fairly, that the Party may omit to give any Share 
to a deceased Child. Would the Family of that Child be 
satisfied by permitting £ 100 to fall to them i There is 
no Instance to be found of a Question of that Sort raised: 
yet it must have frequently occurred; as that Case would 
create no less Ground of Complaint than an illusory 
Appointment. If each Child is to have a substantial 
Share, what Right has the Court to say, one shall have 
nothing? There is a remarkable Distinction in this 
Power; making a Provision for any Number of future 
Families; not confined to the subSvstiiig Marriage; but 
there is an express Stipulation for a given Share to that 
Family. 

I 

The Lord Chancellor. 

This last Point, when it was first mentioned, struck me 
forcibly; and 1 had a faint, by no means an accurate, 
Recollectioh of some Cases upon it. The Question with 
reference to this Point is, what is the Law at this Day, 
as to the due Mode of executing a Power of Appointment 
by a Parent among all the Children, to be executed at any 
Time up to the Death of the Parent, even by Deed, or 
Will; where some of the Children are dead before any 
Appointment. I put it'so; thinking it much better, after 
the Case of Loyle v. The Bishop of Peterborough, has 
stood so long,, to abide by it; leaving the Inconvenience, 
arising from the Doctrine there established, to be met and 
guarded against by Care, than by disturbing that Decision 
to throw this Subject again into a State of extreme 
Uncertainty; or t^ determine it by a ]9.ule, not reconcile- 
able to any Principle. 

This Setdiemeliti wblhh was drawn by Mr. PatUngton 

himself, 
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himsdf, a moat accurate Draftsman, is extremely, well 
expressed with regard to the Power. Che Peculiarity, 
that it is to extend to Children of future Marriages, is of 
littleConseqdence; as the Word** Children” alone wo«ld 
include Children by any Marriage. It is true in 
pression the Interests are to vest in the Ctiildren at the 
Age of Twenty- 9 ne, or Marriagedl Daughters, and only in 
Default of Appointment: but, thbugh the Practice of Con¬ 
veyancers tp intimate that expressly is useful, yet, where 
the Power may be executed by Deed at any Time during 
the Life, or by Will, which may be the last Act of the 
Party, though the Instrument does not state, that the Inte¬ 
rests shall vest at Twenty-one, &c. in case of no Appoint- 
inent,or as to what is unappuiuied,thedmpiication,that they 
shall so vest, is necessary, as wiiiiOut that Implication the 
Power could not continue, as long as by the express 
Terms it is to continue, capf\jble of Execution. There 
is in this Case a Peculiarity ; 'upon which it is impossible 
to conclude, that no one Family, or Class of Children, 
should take more than another Class by a different 
Husband. The Event of Children by future Marriages 
is contemplated; and » Provision is made; not cal- 
cnlated so to limit her Power,^ that each Family shall take 
equally: but the Limitation is, that she shall not give more 
than Onc-hulf to the second, or any subsequent Family, 
or among them all. 


18lt. 

BuTCHia 

V. 

Butchsr: 

Gooday 

V, 

Butcbbb. 


It has been long settled, that an Appointment cannot be Appointment 
made to a deceased Child • (o) ; or to the personal ^ deceased 
Representatives of a deceased Child ; and therefore before *** 

the Case of Boyle v. The Bishop of' Pdei borough 
must have frequently occurred, that this might happen ; * * 

unless by some Circuity or Device |the Families of 
deceased Children were included: where all the Children 

(a) Maddkm v, Auirewp 1 Fett <7. 

were 
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1813* were iiiicndcd to take, Eleven out of Twelve might die, 
Bctgi»b Childrei, and yet, if the Party cannot appoint to a 

^ deceased Child, or the Representatives, or to Grand-chil- 

Bvtcueb the Consequence must be, guarded a‘s it is too hy 

Goodat Poctrine of illusory Appointment, that the surviving 

Child would take the whole of that, which was intended 
Butcher, ^11 ; unless that can be prevented by other Means than 
an Appointment. 


The old Frac. The Mode of executing the Power in the Case of a 
tice of cxecuta deceased Child, according to the old Practice of Convey¬ 


ing a Power of 
Appointment, 
after the Death 
of one of the 
. Objects, by 
giving Part to 
the Survivors, 
and letting the 
rest go, as in 
Default of Ap. 
pointment, 
among alt, in- 


ancers, that prevailed before the Case of Boyle v. The 
Bishop of Peterboroughf was • by giving Part to the sur¬ 
viving Children; making no Appointment of the Re¬ 
sidue; which therefore‘Was permitted to go as in Default 
of Appointment. That certainly was very ill-conceived, 
and incorrect. The Consequence was, that, as in most 
Cases the Share unappointeid would go among all, who 
attained Twenty-one, living and dead, as Property vested 
in them at that Age, or on Marriage of Daughters, it 
would be divisible among a Child' surviving, and all those, 
who were dead: but it is very difficult, almost impossible, to 


correct. speak of that Sort of Device as an Appointment. Lord 


Thurlow dissented from that, which I understand to 


have been the previous Notion of Conveyancers; and 
established the Rule in that Case of Boyle v. The Bishop 
of Peterborough ; as It has been stated by Sir Arthur 
Piggott; and Lord Loughborough also appears in Reade 
to have disturbed that Doctrine: giving the Fourth, 
which according ^o the old Course would have been divided 
among the Four, to the Representatives of the deceased 
Child. 1 do not perfectly understand the Case; which 
is quite novel in jbis Respect: but, if the Doctrine, re¬ 
sulting from it, is not agreeable to what was previously un¬ 
derstood to be the Law as to the Fund unappointed, as to 
the appointed Shares it folbws Boyle v. The Bishop of 

Peterborough ; 
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Peterborough; which it is better to abide by; leaving 
the Inconvenience, that may arise from it,, to be met by 
Care, than to exchange it for the old Inconvenience, nearly 
as considerable; and not got rid of by any Doctrine, rest¬ 
ing upon sound Principle. It happens, that there is in 
this Case a Share unappointed; the portion given to ^Irs,^ 
Hallos Children. It is unnecessary to determine, whether 
the Doctrine, which prevailed before Boyle v. The Bishop 
of Peterborough, would apply; as *1 certainly shall not dis¬ 
turb that Case; and that is sufficient with reference to 
this last Objection. 

This reduces it to the extremely distressing Point; which 
has been decided upon the Execution of this Power ; and 
us to that with an unaffected Respect for the Opinion 
of the Master of the Rolls, and not presuming to think 
my Opinion better, I would rather say, at once, in direct 
Terms, that the Court ought .never to discuss, whether 
an Appointment, good at £aw, is bad here, as being 
illusory. . I do not think the Court is now at Liberty to 
act upon the Principle, on which this Decree proceeds, or 
upon that, which I have just intimated may be the better 
Opinion. If a long Series of Authority has established, 
that an illusory Appointment is bad, however difficult in 
each Case to determine, whether the Appointment is, or 
is not, illusory, taking that Difficulty to be as considerable, 
as can be represented, the Duty is imposed upon the 
Court, and cannot be cast off, to meet, and get through 
it with as much sound Discretion as can be applied. 

• 

The real Question therefore, and a vciy difficult Ques¬ 
tion, is, whether this Appointment is illusory.' In order 
to determine that Question I will read the Case again: but 
the strong Inclination of my Opinion is, that this Apppint- 
inent is not illasory. I think, the Author of this Power 
has givea a very large X>iscretion j and am much struck 

with 


9S 

1812 . 

v-vvl 

Butcher 

u. 

Butcher. 

Gooday 

V. 

Butcher. . 
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1312. 

Bvtchcr 

Butohbk. 

Gooday 

v. 

Bmtchbm. 


with the circumstance, tliat the Parent is enabled to do. 
this: if, instead of Twelve, there had been Twenty Chit- 

< t 

dren by the first Marriage, and only one Child by a second 
Marriage, that Cliild might have had one equal Moiety j 
and the other Moiety might have been justly divided into 
Twenty Parts for the first Class of Children. That is 
dne extremely strong Circumstance; there are also other 
Circumstances, to be.atteiidecf to; and upon the whole the 
strong inclination of my Mind is, that this is not illusory. 


The Lord Chancellor. 

Nov, il. After the Decree was pronounced, from which this Ap¬ 
peal is presented*. Two Cases were decided at the Itolls; 
Mocutta V. Lousada {a) ; and D^ke v. Silvester (b) ; and 
the Opinion, intimated in my Judgment upon the Appeal 
from the Decree in Bax \„WhUbread {c)^ that consider¬ 
able Difficulties occurred to my Mind as to the Principle 
upon which 1 understood ' that Master of the llolk to 
have decided the three preceding Cases, has produced this 
Appeal. 

It is impossible to describe in stronger Terms than I 
used on that Occasion the extreme Distress, in which the 
Rule of this Courtj if such as I conceive it to be, places a 
Judge, who is called on to determine, whether an Appoint¬ 
ment is, or is not, illusory. I could not select more apt 
Expressions than are to be found in Lord Mvanlefi 
Judgments; nor more appropriate Terms than those con¬ 
tained in the Judgment of the present Master <f the Rol&f 
now under Review; who has intimated this in Substance: 
that he does not know what is an illusory Appointment; 
when it is ^aid, a bond fde substantial Share shall be 
given to each Object, and, when it has been held, that 
4^100 is such fde substantial share of 

{a) \% Vei. 123. (e) 10 rti* 31. 16 Fet, 

(b) li Fei.W. ip. 


when 
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when Judges, such as Lord Alvanley, have pronounced, 
thatiiflO is nothing, delining to say, whether j £50 out 
of jB\ 90O would he a substantial Share: the Mahter 
of the Rolls states, that he will relieve himself from the 
Difficulty, belonging to such a Case, by taking the Rule 
thus: if you can a shew a Case, where the Sum appointed 
bears the same Proportion to the whole Sum, which is 
the Subject of the Power, as any other Sum, which has 
been actually decided to be illusory, with reference to 
the whole Sum, the Subject of the Power in.the Case so 
decided, he will adopt that Rule of Proportion; that, as 
the. Share, appointed in each Case,, does or does not bear 
the like Proportion, as in the decided Case, it is^ or is not, 
illusory ; and, as I uiffierstand him, he says, he will pro¬ 
ceed upon that Rule, until instructed by higher Authority. 


1812 . 

Butensa 

V, 

BuTcHsa. 

Goodat. 

V. 

Butcher. 


In the Case of Bax v. Whithread, where I was com¬ 
pelled to observe upon that^ Doctrine, I intimated as 
strong a Wish, as a Judge jcan entertain, that I could 
adopt that Principle in Practice ; which would relieve us 
from Distress in a diass of Cases, the most distressing wc 
have to deal with : but il still appears to me, as it did on 
that Occasion, that where a Power of Appointment was 
given in Terms, importing the most unfettered Authorit}^ 
for Instance, among Children, or other Objects, in such 
Shares and Proportions as the Person, executing the Power, 
shall think fit, this Court had in a Course of Authority, 
governing its Decisions for Ages, taken upon itself to say, 
whether at first upon a sound Principle, or misled by some 
Misapprehension, that, however large the Terms, the 
Execution must be governed i»y a sound^Discretion; that 
it is a Power in some .Degree coupled with a Trust; 
which> if not executed honafidey and according to the 
Arhitfium Jfoni Viri, the Execution would be good for 
nothing; and j;his Court would resort to that loose 'Doc¬ 
trine, as it certainly is, though it has been stated by the 
* greatest 
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1812. 

Butcher 

V. 

Butcher. 

Gooday 

V, 

Butcher 


greatest Judges, that Equality is Equity ; and the Fund is 
to bo distributed, as if no such Power had been given. 

Such appearing to me, as it appeared to Lord Ahanky, 
the Course of the Court, I here express with the Master 
</tk e*'Rolls my sincere Wish, that it should be corrected 
by higher Authority : but, unless taught by higher Autho¬ 
rity, I ciinnot disavow ihc Jurisdiction, so long exercised; 
whatever the Difficulty of acting upon it may be. Having 
given to this Subject tlie most deliberate attention, I find 
it in such a State of Contradiction, both from Dicta and 
Decisions of great Judges, tl;)at, if 1 hud to advise, £ could 
not say,' how such a Power can be safely exercised. 

Upon a Subject wHicli has been^so much the Topic of 
Discussion and Decision it would be a Waste of Time to 
trace the Doctrine from beginning to end through all the 
Cases; as has been my habi'i; which I hope will produce 
at least this Degree of Stjrvice; that I shall leave a Collec¬ 
tion of Doctrine and Authority, that may prove useful. 
With reganl to this particular Doptrinc, which originated 
with Lord No«*ng/iam, I observed in liaxy. Whitbread 
that I cannot agree with him in the first Case he decided} 
which went to this Extent; .that Equality is Equity; and 
if that is disturbed by.the Exercise of the Power, some 
extremely good Reason must be shewn. Tt is impossible 
to admit, that this is the modern Doctrine of the Court: 
which gives full Sanction for declaring, that it is not neces¬ 
sary for the Person, executing a Power of Appointment, to 
give the Subject in equal Shares; and I may upon the 
Result of the Authorities say, it is now reduced to this; 
that, unless the Share appears upon the mention of it not 
to be a substantial Part or Share of the Subject of the 
Power, the Court never does call on the Person, 'executing 


it, 


fa) W Vei, 15. 
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it, to a®y, why has not given in equal Shares amon^ the tSl*- 

Objects. Butcber 

V. 

In the same, or a subsequent, Case Lord Nottingl^m Botcuba. 
says, these Powers arc to be good according to Ciycum- Good ay 


stances. If he had q^plained that, it would have relieveti 
the Court; and might have met the Obseivatidn, which is Butchkh 
now justified; that upon this Subject the Books are full 
of DictOt marked by Contradiction; and Decisions, with 
regard to each of wl^h no one might agree with the 
Judge,.who decided it. The Doctrine is as loose as this; 
that, though a Power is given, to be e.\ercised according 
to Discretion, as to the Shares, yet in Effect, unless the 
Judgment of the Person, who was to exercise that Power, 
agreed with the Judgment of the Judge, who had to decide 
upon the Execution, it is impossible to know, whether the 
Execution would, or would not, be good. 


Til this way, through all the Cases, in some it is said. Various Con- 
that a Reason for Inequality must be alledged in the In- tradictions up- 
struraent, executing theb Power: in others, that you shall Subject 

be at Liberty to prove a Reason, though not assigned t in of ^P* 

some, that, if the Person executing has made another Pro- 
vision for tlie Party, who suffers by the Inequality,.that is 
a Ground for holding sufficient the small Sum, which 
Lord jihanky would have characterised as nothing; the 
Phrase, by which he describes an uncubstantial Share: but 
the same Cases say, that, if the other Provision comes 
aliunde, it will not assist the Appointment; others saying,* 
it certainly will; the Person, Executing the Power, having 
only to look to what is reasonable; attending to all the 
Circumstances, affecting the Situation of each Part of the 
Family. It has been said by older Judges, that the Power 
may be executed by a Parent, having Regard to therCon- 
duct of the Cliild towards that Parent. In later Oases 
VoL. I. H that 
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1813. 

BcrvcHBK 

V. 

Butcher. 

Goodat 

t. 

Butcher. 


tii 4 t has been represented as most dangerous; and too d«« 
licate a Discretion to be entrusted; and it is, 1 agree, a very 
delicate Discretion : but then I am at a Loss to say, these 
Bowers are not.frequently created for the very Purpose of 
giving the Parent Controul over the Child: a Bridle upon 
the Conduct of the Child, accordin^f to the Language of 
some Cases; and if these Dicfa have any Foundation in 
Reason, it is extraordinary to say, the Power is given as a 
Bridle upon the Conduct of tl;^e Child: and yet the Con¬ 
duct of the Child shall not be a C||cumstance, regulating 
the Conduct of the Parent. 


1 do not pursue the Variety of other Contradictions, that 
muy be pointed out: ^but will notice one, of some Import¬ 
ance. It is said universally, and cannot be controverted, 
that any of these Appointments, under which each of the 
Objects has some Share, is good at Law : but that, where 
tliiit Share is illusory, that is a Fraud upon the Power; and 
must be dealt with accordingly in this Court. Some Judges 
have said, and the Master of the Rolls in his very able 
Judgment^ (which cannot be read without the Observation, 
thafit is a most able Exposition of his Sentiments) grounds 
one of his Difficulties upon this, that a Deed cannot be 
fraudulent, unless it is fraudulent both in Law and 
Equity; that the Question of Fraud is the same in tlie one 
Court as in the other.. To that Doctrine I do not agree* 
TbCugh in modem Times, and particniarly during tin*' 
Period, in which I have been engaged in this Hail, a strong 
Inclination has been evident to say, that whatever is Equity 
ought to be Law; an Opinion, acted upon especially by 
Mr. Justice Bvfleri who persuaded Lord Manfeld to 
act upon it, until it was reformed by Lord Kenyon, a itii 
the Assistance of the same very able Judge, as he certainly 
Distinction was;^et the clear Doctrine of Lord Ha'-dwicke and a!| 
%s to Fraud in bU Predecessaors waa, that there were many Instances of 
Egidty and at fiaud, that would affect Instruments in Equity; of which 

the 
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the I^tw could oot take Notice: and this Class of Cases is 
one Instance. * 

Without going through all the Cases upon this Subject 
it will be sufficient to name the late Cases# in which the 
whole Subject is ei^austed; all the Contradictions, bpth 
of Dicta and Decisions^ are noticed; and all the Casei 
referred to; with particular Citations, collected from the 
most authentic Accounts if them: Pocklington v. 
Bayae(a), before Lord TAurltm; who decided in a very 
short way, which was not his Habit, that an Appointment 
of One Acre for Life was jllusory! Bristow v. Warde{Jb), 
Vandcf-zee y. Aclom{c). Kemp v. Kemjp{d), Mocata 
V, Jjousada (e). Dyke v. Sylvester (f) ; and Bax v. Whit¬ 
bread • 


Botcher 

V. 

Butcher. 

Goodly 

». 

BOtcusa. 


it is unnccessaty to detail very particularly the Circum¬ 
stances of the present Case; which is in Print. The 
short Result is, that this Lady, having married against the 
Wishes of her Father, who created, a Trust as to the whole 
of his Property in !^r. Pickering and Mr. Partingtont 
had a Power to give a Freehold Estate to any of her Chil¬ 
dren after her Death; whether that would extend to Chil¬ 
dren by any other Husban^ is immaterial. She had also a 
Power to give dBAOOO to any Person she might think fit 
immediately; a farther Power to appoint j^6000 with 
some Household Furniture to any Person; of course in¬ 
cluding her Husband and Children: and in Default of 
Appointment that Sum would vest in her. The Residue ^ 
she was to have for her Life; and at her Death she had 
a Power to appoint it among her •Children: but, in 


(a) i Bro. C. C. 450. 
(5) * Ve$, 336. 

(c) 4 Ve»*77l» 

(d) 5 Fee, 849. 


(a) 1*3. 

(/) 12Fci.l*d. 

(g) 10 re$.9\, 16 Per.. 15. 

H 2 


Addition 
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1813. 


Butghsr 

«. 

UUTCkIBB« 
GoodAY 

V. 

Butcheb. 


Addition to that, as large a Power as possible, frotu^Time 
to Time, and by Deed, to appoint any Part from' Time to 
Time to any Child, as she should think fit; and, in Default 
of, such Appointments from Time to Time and at her 
Death, the V|lue was to go among the Children equally. 
Then follows a very important Clause; contemplating the 
Event of another Marriage; and providing, that nothing in 
this Settlement shall authorise her to give to the Children 
of any other Husband mordhhan a Moiety of that Residue, 
over which her Power extended. 


The Effect is, that, as the Children came into Existence, 
the Shares vested, subject to be variqd by the Births of 
future Children, and the Exercise of her Power: regu¬ 
lated only by this; that the Children or Child of a future 
Marriage should not have more, but might have as much 
as one Moiety. She d/d exercise her Power to appoint 
from Time to Time during her Life: the first Appoint.* 
ment taking the Share appointed out of the Subject of the 
Power; and leaving the Remainder to be appointed among 
the Children; including the Child,, in whose Favor the 
Power had been executed, and the Children of a future 
Marriage: which Child, for whom that Appointment was 
made,)might in the Event of another Marriage take, be¬ 
sides the Share appointed, one Moiety of the whole. This 
was followed by subsequent Executions of the Power from 
Time to Time: every Anointment taking out of the ge¬ 
neral Subject of the Power so much; and leaving the Re¬ 
sidue vested, and to vest, in the remaining and future Chil- 
dren: the Number incapable of being ascertained, until 
she reached an Age,<at which she could not have more; and 
if there had been one Child by a subsequent Marriage, 
after all these particular Appointments, that Child might 
have taken a Moiety of what constituted the whole Fund 
before any Appointment; though that should leave to 

perhaps 
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perhaps Twenty Children of the former Marriage only 
titeir respective Shares of what remained unappoidted. 

It is evident, how immensely large a Discretion, was 
given; and to what the Fund might by repeated Executions 
of the Power be reduced; and this goes far to sHew, th^t 
her Discretion must, as far as it can in any Case, be unfet¬ 
tered, The Consequence is, that this Fund, which was the 
Subject of these Powers, became reduced to the Subject 
of the last Appointment. With regard to that it is clear, 
that, if the last Appointment could not be maintained, that 
would by no Means shake any of the former Appoint¬ 
ments. 

A Circumstance exists in this Case with regard to one 
of the Children, which 1 mark very particularly. When 
this Court takes upon itself to judge, whether these 
Powers are, or are not, well* executed, if given to Parents 
in Settlements with any of’Che Views I have mentioned, to 
be regulated by the Conduct, State, and Circumstances of 
the Children, this is a,Circumstance we know better how to 
deal with than many, that might occur in the State of Fami¬ 
lies ; with refereneef to* which such Questions arise. This 
Child was a Lunatic; and .a very large Provision is made 
for her; Considering this Subject unprejudiced by Deci¬ 
sion, I cannot help saying, that, if, with such a Power, 

1 had a Son, well provided for, ^embarked, for Instance, 
in this Profession, and rising in his Circumstances, and a 
Daughter in this deplorable Situation, great Inequality, 
would not appear to me io be Injustice. It is farther 
obvious in Experience, that a large Provision, made for 
One Child, may he the best thing possible for another: 
but, I agree, the Court has not trusted itself with such 
Considerations. 


1812. 

Butcher 

V. 

Butcher. 

Goodav 

u. 

Butcher. 


The Question is then reduced to this; whether, as 

H 3 Lord 
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mi. 

BVTCHI^fb 

V. 

fiUlCMER. 

^Gooday 

V. 

Buichbr. 


Lord Ahanlty stud as to j£iO, reRising to say it as to 
£50f I'can say upon the last Appointment, that, as this is 
a Power, coupled with the Execution of a Trust, recol¬ 
lecting always, that it must be considered with reference 
to the Nature of the Trust, to be collected from the 
whole of the Instrument, the Shares, given to Mrs. 
Gooday and the other Children, are not substantial; 
not now attending to the Circumstance, that there is an 
Excess in the Execution of the Power by giving to 
Grand-children; which most be divided among all; as in 
Default of Appointment. 1 concur with the Matter of 
t^e Rolls, that the recent Cases reduced the Question to 
this: whether attending to all the Circumstances, and 
the Nature of the Trust, collected from the Deed, the 
Court can take upon itself to say, the Share is not sub¬ 
stantial j that I am not authorised to say so in this Case; 
and therefore avowing the great Difficulty, in which the 
Court is placed upon this Subject, 1 cannot say, that this 
Decree ought to be reversed: lind consequently it must be 
affirmed. 


WADESON 



CASES IN CHANCERY. 


103 


WADESON V. RlCHARDSOxN. 


Rolls* 

181 

Nov» la. If. 


B y Indenture, dated the l6th of September, 1801, 

reciting, that Tftomdi Simpson was indebted, in his ti,ata Provision 

separate Capacity, to the late House of Simpson and for Payment of 

Wetherell ; in which Simpson was a Partner; and was also “ the just Pro-’ 

indebted, in his separate^Capacity, to the Banking-house ** portion or 

of Simpson, Taiflerson, Saund&son, and Granger ^ and ** ^ 

likewise to theseveftil Persons, mentioned in a Schedule; owing * 

and that he was desirous of making a Provision lot the . T 

^ ® ner jointly and 

Payment of the said several Debts ; and also reciting jjg ^ partner, 

Tliree several Indentures of Lease and Release, the Re-referred, not td* 

lenses bearing Date with the present Indenture, each the Contribu.* 

of which Releases contained a Declaration, that the dbn as among 

Hereditaments therein comprised were conveyed, in Trust the Partners, 

for Sale; in order to discharge the Mortgages and Iq. hut to what ■ 

ciunbrances according to their Priorities, and* as to the ^*th/state"of ' 

Rnidiie upon the Trusts expressed and declared by an Partnership' 

Indenture, intended toljear even Date with the said In- Funds, and tha 

dentures of Release; it was declared, that the Trustees Ability of the 

should stand possessed of, and interested in such Residue, other Partners 

in Trust, in the first Place, thereout to pay the Costs of he may eventu- 

ihat Indenture, and of all other ‘Deeds, connected there- ally be called 

with, and of the Trustees ; and, ** in the next Place,** to to contri- 

pay to the then late Co-partnership of Simpson and«|j“**^thejoinf 

Wetherell a certain Sum, doe from Thomas Simpson in 

. • thpy may be 

’* fully paid: Secondly, that under a Provision for Debts of various De¬ 
scriptions no Preference was intended ; which must be clearly shewn; 
otherwise the Court favors equal Payment : Thirdly, a Reference to a 
Deed of a sjpecial Date, there being Two of the same Date, One exe¬ 
cuted at that Time, the other subsequently, was in the Absence of 
positive Evidence, and aided by Circumstances, applied to the former. ^ 

H 4 • his ‘ 
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>812. his separate Capacity: and also” to pay to the Co-part- 
Wa^on of Simpson, Taylmon, Saumhrson, and Granger, 

^ all suc^i Sums of Money as then were, ol’ thereafter should 
Richabsson. ®PPO‘'tt‘ to be, owin^ from the said Thomas Simpson, in 
his separate Capacity, to them, as Bankers, and Co-part¬ 
ners; and. also thereout to pay the just Proportion or 
Share of him the said Simpson of all such Debts as were, 
or should thereafter appear to be, owing from him-iS'/m/- 
son jointly, and as a Co-paftnef with Taylmon, Samder- 
son, and Granger, as Bankers, to any Persons,. to whom 
they were, or might be, indebted: and also, the Pro¬ 
portion or Share of Simpson for the Losses of the Co¬ 
partnership; and also to pay "the several and respective 
Persons, mentioned in the Schedule (hereto, the several 
Debts, therein specified^ and to them owing from Simp¬ 
son, raleably and in equal Proportions, with Interest; and 
as to the ultimate Surplus, if any, to Simpson, his Exe¬ 
cutors, Administratdrs, and Assigns. 

By another Indenture, dated the same 16 th of Sep¬ 
tember, 1801, made Between the said Parties, and pro- 

t 

fessedly fbr .the same Object, namely, to declare the 
Trusts of such Residue, the Trusts are declared precisely 
the same; with this important Difference; that the Trust 
for the Payment of the separate scheduled Creditors of 
Simpson, instead of following, precedes, the Trust for the 
Payment to the Partnership of Simpson, Taylerson, Sauu- 
derson, and Granger, of ouch Debt as was due to that 
partnership from Simpson in his separate Capacity. 

• • 

_ I 

The first of these Deeds, in the Order in which they are 
here stated, was executed on the Day it bore Date: ihe 
second was not executed until the 12th of December, 
1801. With the Exception of three additional Creditors, 
fi ftpied ill the Schedule of the second lndentare>of Septem¬ 
ber, 
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her, 1801 , the Schedules, annexed to each of those In- 1818 . 
dentures, contained the sanies Names. Cobhf one of those WadmoW 
additional Creditors, was by a Deed, dated the 12th of _ 
December, 1801 , substituted for one of the original Trus- Ricuasdsok; 
tees; and by another Indenture, dated the same 12th* of 
December, 1801 , Simpeon granted to those Trustees, Includ¬ 
ing Cobb, certain Property for Ninety-nine Years; in Trust, 

(after paying their Expences as Trustees), in case the 
Fund ** in and by a certain Indenture, bearing Date the l6th 
'' Day of September then last past, and made between 

Simpson of the one Part, and Richardson, Barker, and 
“ Richardson, of the one Part, appointed for satisfying 

the several Mortgages, and Debts therein mentioned, 

“ and referred to,” should by any Means, become defi¬ 
cient for that Purpose, to raise and levy such Sums of 
Money as should be sufficient to answer and make good 
such De^ciency; and to pay and apply the Money, so to 
be raised, for the answering aAd making good such Defi¬ 
ciency accordingly. 

In May, 1802, Simpson, Taylerson, Saunderson, and 

Granger, became Bankrupts. 

«> 

The Trustees had upwards of Ten Thousand Pounds in 
their Hands; Part of the Trust Monies, under the Deeds 
of Septemba^, 1801; and Two Thousand Pounds, arising 
by the Sale of the Term of Ninety-nine Years. A Divi¬ 
dend of Five and Sixpence in the* Pound had been paid 
under the Commission of Simpson, Taylerson, and Saun¬ 
derson, and Granger, The whole of the Debt, due from* 

Simpson in his separate Capacity to tl^p Partnersliip of 

Simpson and Weiberell, had been paid. 

!■ * 

The Bill was filed by a Creditor of the Firm of Simp¬ 
son, Taykrsonf Saunderson, and Grapger ; praying,* that 
the several Trusts of the first-mentioned Indenture of the 

16th 
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WAMKKli 

ftlOHAAMOZri 


l6th of S^temUft 1801, may be carried into Execution; 
that he may be paid the Residue of the Debt> due to him at 
the Execution of that Indenture from the Co-partnership 
of Simpson, Taylenon, Saunderaon, and Granger i that 
the Trusts of that Indenture fen: Payment of the Debts, 
due fi\>m 5i0i^i>n ‘jointly and as a Co-partner, may be 
preferred to the Trusti^ by the same Indenture declared for 
Payment of the Debts, mentioned in the Schedule thereto; 
that, the Trusts of the second Indenture of September, 
1801, may be postponed to thodeof thi first; that the 
Trusts of the Indenture of the 12th of December, 1801, 
may be carried into Execution ; that it piay be declared, 
that the first-mentioned Indenture of September, 1801, is 
the Indenture referred to in that of ^e 12th oi' December, 
1801; and that the Fund, raised by that Indenture, may 
"'be applied accordingly. 


Sir Samuel RomiU^, and ]Vlr. Wear, for the Plaintiff. 


The first Question, which arises in this Case, is, which 
of the Deeds of the l6th of September is meant to be re¬ 
ferred to by the Deed of the 12th of December, The 
Moment the first Deed was executed, it took from Simp^ 
son all Power of future Disposition ; a Deed having £f- 
Jieet from the Delivery; not from the Date. Therefore, 
a Deed, bearing Date the Day, on whidbt it is executed, 
must prevail against a Deed, executed' on a subsequent 
Day; though bearing the same Date. 


The next Question is, what is meant by the ** just Pro- 
^ pottiuBi** of S{mpe(m*s Debto. His just Proportion of the 
Debts*due to the^Creditors, is all, that has not been paid 
by the Funds of the Copartnership; and^ applying that to 
the Circumstances of this Case, all, that remains after 
PajHttent of the Five Shilliiigs'and Sixpence in the Pound, 
Tceeiv^ utider cheDo|hs<iiplGy, it the just Proportion to be^ 
anawered by thie Tenet. 

Mr. 
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Mr^ Liachf and Mr. Hvrne, for the sch«dnied Creditors. ISIS. 


The Words ** just Proportion'* must be refered to Simp- ^ 
son and his Partners; meaning a Provision for what was *R|ci|jiU 0 ,Qji 
jnstlj his individual Part of the Debts; naBaei|y, a Fourth. 

There is another Point for^Consideration } ihougH no^ 
made by the Pleadings; whether there is a Priority to any, 
but the iirst mentioned. Creditors. Tlie Words of the Deed 
give no such Priority; but, after .the first Provision, all 
the rest take rateably, and pan passu. The Deed of the 
ISth JDecemder brings.'forward new Property, in Aid of the 
previously existing Funds 3 and whatever may be the tech> 
nical reasoning lesorte^ to, there can be no Doubt of the 
Intention of the Parties, The Words “ in the next Phice,” 
in the first Deed qf the l6th of Seple^er, apply, not only 
to WetherelVs Debt, but to the Debts following {connected, 
as they are, by the Words ** and also." 


Mr. Uatti lor the Assignee nnder the Commission. 


The Recital, in the Dci^d^of the l 6 th of Septtmler, is 
material; shewing, that the principal View, that Sinqwm 
had in making that Deed,' was the Discharge of what he 
owed hi^Partnoi's ; the Contract being, not with the Cre¬ 
ditors, but with his Bartoers. With respect indeed to the 
Creditors, he owed the entire Sum, and he had no Right to 
settle the Proportion be would pay^ The true Construc¬ 
tion is his just Proportiou, as a Partner. 


Mr. RkhartiSf and Mr. UttersoUf for the Creditors, 
named only in the Schedule to the second Deed of Sep* 
tmbeTf ibOl. 


The Deed qf the I 2 tli of DecerMer introduces* new 
Property, and disposes of it according to the Trusts of a 

Deed 
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Wadbson 

V* 

BiCHABDSOir. 


Deed of the l6th of Siptember ; and, although, it is true, a 

Deed has no Effect. until executed, the Deed of the l6th 

of September, which was executed on the l2th of Deem- 

. ber, under the Circumstances is the Deed referred to ; 

theProvisiqp for Cobb*s Debt by that Deed affording con> 

, elusive'Evidence of that. 

▼ » 

Sir Samuel Rondlly in Heply. 

« 

It is impossible to understand the Deed in the Sense con¬ 
tended for. From what follows, as to the separate Debts, 
it is clears that they were to. be paid in Succession; and the 
Terms rateably, and in equal Prpportions,” mean, with 
each other, not with the Debts, previously provided for. 
The separate Debts *a1one are to carry Interest. The In¬ 
tention, therefore, was to make a Gradation in the Pay¬ 
ment of the Debts. As to the Terms “ just Proportion,” 
it is clear, he meant to provide for the Payment of all his 
' Debts. He recites that Intention expressly : but, accord¬ 
ing to the Construction con tended*for, he would leave all 
his Co-partnership Debts beyond a Fourth, unpaid ; being 
liable to the Creditors for the whole. 

Upon the remaining Question, which of the Deeds of 
September is referred to, admitting there may be Reason 
to conclude, that the second Deed was intended, the Court 
must look not at the Circumstances but to the Rules of 
Law. If there be a valid Deed, and another Deed, which' 
is inoperative, of the same Date, and a third Deed con¬ 
tains a general Reference to the Deed of that Date, the 
Court must preshtne, that the Reference is to the opera¬ 
tive and valid Deed: that, which is truly of the Date, 
ascribed to it. 


The 
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The Master ef the Rolls. 18,13. 

There are Three Questions in this CausQ: list. What is Wadeiok 
the Extent o^ the Provision, made by this Deed for the o. 
Partnership Creditors: 2dly. Whether they are to tal^ Richabdsok. 
that Provision, whatever it may be, in Priority to thjp se- Nov, 17. 
parate, or scheduled, Creditors; or only pari pawn with* 
them: Sdly. What is the Trust of tRe Term, created by the 
Deed of the \Hh. of December. 

The first of these Questions depends upon the Sense of 
the Words ** just Proportion or Share/’ in the Clause of 
the Deed, speaking of the Debts, due by tVie Banking 
House, in which Sin/pson, the Maker, was a Partner. 

Those Words, as there used, cannot, I think, mean merely 
One-fourth of the Partnership Debts. In that Clause he 
is speaking, not of what may be due from himself to the 
Partnership; or what, as between him and his Partners, he 
might be bound to contribute to the Partnership Fund : but 
of what in consequence of his being a Partner hemay owe to 
the Partnership Creditors. Quoad them his just Proportion 
is what, with reference*to the State- of the Partnership 
Funds, and the Ability pf the other Partners, he may 
eventually be called on to contribute to the joint Debts: so 
as that all those Debts may be paid. 'If, for Instance, all 
the Partners had continued solvent, his just Proportion 
would have been One-fourth of the Delfts; if one had 
been wholly insolvent, his just Proportion would be One- 
third. My Opinion is, that the Partnership Creditors are 
entitled to come in under the Deed for so much as shall* 
not be paid out of the Partnership Funds^ and as they can¬ 
not recover from the Estates of the other Partners. 

Upon the second Question there does not appear to me 
to be enough Jn the Deed either .to prefer or postpone 
any one Set of Creditors to another. The Expences of the 

Trust 
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WADtipS 

V. 

lUasAEOSOir. 


Trust are to be paid in the iirst Plaae: the TfusteM are < 
directed in t^e next Place out of the Fund to pay Debts of 
various Descriptions: but I do not sec, how a Direction to 
pay in the next Place out of a given Fund a Debt to J.y and 
also thereout a Debt tnB.f and also thereout a Debt to C., 
can entitle to be preferred to J?., and B. (o beprefecared 
to C!J, According to Jthe Words the one Debt is to be 
paid as well as the other: the one and also the other; and 
all out of the same Fund : the Word “ thereout” referring 
to the Fund, originally spoken of, before any of these 
Classes of Creditors are described. The Declaration, that 
the separate and scheduled Creditors'are to be paid rate* 
ably and in Proportion, to each other, is not of itself suffi¬ 
cient to prove, that they are not also to take rattably and 
in Proportion with thb other Creditors. The Court always 
leans in Favour of equal Payment of all Debts: an In* 
tendon of Preference must therefore be clearly shewn ; 
especially, where, according to the Construction contended 
for^ the separate Creditors would be postponed in the Dis¬ 
tribution of the separate Estate of the Debtor. 


As to the Words “ ultimate Surplus” they are properly 
referable to that other Surplus, 'previously spoken of, us 
constituted by the Pjayment pf those Debts, that were In¬ 
cumbrances upon the different Parts of the Estate, con¬ 
veyed to the Trustees* Out of that the joint and separate 
Creditors are to be paid ; and the uliim tte Surplus is to 
go to the Maker of the Deed; but there is nothing which 
implies, that a second Set ofTHreditors are to be paid out 
of the Snrphis, constituted by Payment of the First; and 
a Third out of thciSurplus, constituted by Payment of tl^E 
Second. 


As to. the* third Questipn, there being Two Deeds, 
eqnaf^ bearing Date on the l6th of Sej^te^tTf it is first 
to be seen, whether 'the Deed of the 12th of Detmber 


contains 
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contnitiB in itself any thing, shewing with sufficient Pre* 191S* 
clsion, to which of those it was intended to refer, • Tlie 
only Cirqumstance upon the Face of the latier Peed, that 
was relied on, as cooaectiiig*it with the* second of those 
Deeds, is, that Cobb is appointed one of the Trustee! of 
the Term. If there had been a Reference to this pfeviops 
Appointment to be a Trustee of the other Propertyi that 
would have been material; as it is clear, he was appointed 
such Trustee with reference to the second Deed of that 
Date. There is, however, no Reference whatsoever lo his 
Appointment as a Trustee of any other Property; though 
the Fact appears, that he .was so. The bare Circum¬ 
stance of his being appointed a'Trustee of this Term, may 
funiisli a Ground of Conjecture as to the Reason and 
Purpose of his Appointment; but there is nothing decisive 
in it; for this new Trust might be vested in different 
Persons: though for-the same Purposes as the first. 

Here Simpson, the Maker, has created the Ambiguity by 
giving the same Date to different Instruments; truly dating 
one, and falsely the other, as of the 16th of September, 

' When he refers to a.Deed of that Date, as if there waa 
only one, must it not in the Absence of positive Evidence 
to the contrary be held,* that he must mean the Deed, 
really executed on that Day.; rather than a Deed, having 
DO Existence at that Time; bat to which such Date was 
aflerwards improperly and fraudently given ? 

Tliat is not how'ever the sole Consideration, applicable 
to the Question. The Court will endeavour to give some 
Effect ro this Deed. It •is supplementary to another 
Deed: to make good the Deficiency, i+' any, of a Fund, 
provided by that, other Deed for’ the Payment of his 
Debts. It must remain vvhoiiy inoperative ; unless it can 
be connected with the first Deed. As Simpson cpuld not 
revoke or alter any of the Trusii. he iiad first created for 
Creditors, it is admitted, that it is under the first Deed 

that 
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181t. that the Property must be administered. last Deed 
Waumon a** auxiliary Fund: most be a Nullity; unles's 

it can be connected with the Deed, by which the prin> 
BicBixusoir. clreated. Thh Sufficiency or Insufficiency^ 

of the principal Fund never can be ascertained with 
r^feredee to the second Deed of the 16th of September, 
as the Property is not to be applied under or according 

to the Directions of that Deed. It was said, that there 

< 

was a possible Case, in which it might have an 
Operation: viz: if all the Purposes of the first were 
answered; but that is to suppose a Case, in which the 
present Controversy could have no Existence. If’ all the 
Purposes of the first Deed were ani^wered, the Creditors 
under it would have nothing to claim under the last; 
which only provides' for a supposed Deficiency. It 
would in that Case be immaterial to tbdb, whether the 
Creditors under the second could or could ^not sustain 
any Claim. But there is ^ Deficiency to satisfy the 
Creditors under the first Deed. The second^ conse* 
quently, has no Operation. I am therefore of Opinion, 
that the Creditors under the first Deed have a Right to ' 
the Benefit of the auxiliary Fund, created by the Deed of 
the 12th of Derember. ^ 


1812. 
Jug, 18. 
Dec. 11. 


HAi^L, Ex parte. 


A Settlement, T N Noseinfiir 1807 WiUkm Henry Ihllf then an In- 
after a Mar. * J|* sloped with Harriet, Dickinson, also an Infan 

*riage in Scot- to Scotland ; wber^ on the 11th they were, without the 
land, not sup. 

ported against Creditors in Bankruptcy, as upon valuable Cousidenu 
tion, by a Re.celebr^n of the Marriage in England: hot it was sos. 
tsined as the ConsidentifoB of an Agreement to settle by the Paient of 
tie other Party. 


Consent 
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Consent of their fathers, married according to lAie Laws 
of Scotland, Shortly afterwards WiUiam Dkhkuonf th^ 
Wife's Father, proposed so Thomas Hall^ the Hnsband^s 
Father, that the Marriage should be re-celebrated accord^ 
ing to the Rites of the Church of England, and that 
some Settlement or Provision should be mode fbr' 
Benefit of the Husband and his Wife. In answer to this 
Communication Thomas Hall proposed, that he would 
settle at least ,£200 upon his Son, for every £\00f which 
William Dickinson would settle upon his Daughter. 

On the 9th of Decemhsr, 1807) the Marriage was re- 
celebrated in England i and William Dicldnson by hit 
Bond of that Date, reciting the previous Marriage, in 
consideration of the Obligor’s naturtll Love and AfiTection 
for his Daughtef^and in order to make some Provision 
for her Maintenan<^ during his Life, and in consideraticd 
also of the Marriage between her and William Henry 
Hail, and also of a Contract entered into by William 
Dickinson, previous to the Solemnization of tlie Marriage 
in England, secured an Annuity of sBiOS to the Use of 
Harriet, the Wife of William Henry Hall, during the 
Obligor’s Life, or until she should come into Possession 
of a principal Sum, secured by her Parent’s Marriage Set¬ 
tlement ; the Interest of which was equal to the Annuity. 
In'consideration of this Act on the Part of the Wife’s 
Father Thomas Hall previously to the Re-celebration of 
the Marriage agreed to settle the ^m of .£S00 per An¬ 
num on his Son for Life. This Sum had been regularly 
paid; and was secured on rea^Estates, belonging to 7Ao- 
masHalL When Dickinson entered into tlie Bond, he 
was solvent; and so conlinued for some Years afterwards; 
and the Annuity of j 6105 was' regularly paid by him until 
the Month of December 1809. On the 10th of Angust, 
1809, a joint Commission of Baidcruptcy bavhg issued! 
against William Dicldnson and Roger Pocklir^on, as 

VoL. I. I Bankers, 


m 

Hauv 
Ex parUw 
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Bankers^ a Petition t^as presented by William Htmn^ 
Hall and his Wife to prove under the Commission against 
the separate Estate of William Dickimoa for the Value of 
the Annuity. 


^ Mr*. Hart, and Mr. Horne, in support of the Petition. 

V 

The Lord Chancellor declared his Opiniooi that, 
i^e Settlement after the Marriage in Scotland not being 
ante-nuptialy the Re>celebration of the Marriage in Eng¬ 
land could not support the Bond, as given for a valuable 
Consideration: but, if HalVs Father agreed to make a 
Provision for his Son at the Time that Bond -was given, 
or in consideration of that Bond, previously to the Bank- 
ruptcy, that Agreement would sustain the Bond ; though 
the Provision was not in fact made by ]^l*a Father until 
after the Bankruptcy. 

The Fact, that the Bond was given in Consideration 
of the Agreement by HaWs Father to allow him £300 
a Year, being established by a farther Affidavit, the Order 
was made according to the Prayer of the Petition. 


RotLS. 

1813. 

ATou. 17.10. 


LINGARt) v. BROMLEY. 


r l 1605 a Commission of Bankruptcy issued against 
Ralph Ogden \ and thePlaintiifand Defendants were 
chosen Assignees under it.* The Commissioners at the 
Ins|ancc of Mortgagees for caused the mortgaged 


Contribution 
enforced 
among Assig¬ 
nees in Bank" 
xuptcy to re¬ 
imburse a Paymeat by one under an Order for a Loss, occasioned by 
their Joint Act; and the Objection, that the Defendants acted only for 
Conformity upon the Bspreientation ao4 Advice of the Plaintiff did 
not prevail. 


Premises^ 
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Premises to be put up to Sale; which produced the Sum 
of ^3400. Tlie Assignees, conceiving, that the Commission 
could not be supported, and that th^ Mortgage was in¬ 
valid, declined to join in the Conveyance to the Pur¬ 
chaser. Upon the Petition of the Mortgagees, that the 
Assignees niight be cpmpfUed to join in, the Conveyance, 
or that a Re-sale might be ordered, the Assignees making 
good the Deficiency, if any, the Assignees were directed 
to concur in the Sale; with Liberty to present a Petition 
to dispute the Validity of' the Mortgage. An Order for 
a Re-sale was afterwards obtained } which Sale produced 
only j^28£0; and under another Petition by the Mort¬ 
gagees the Assignees were ordered to pay the Defi¬ 
ciency of £ 590 , with Interest and Costs 5 amounting to 
^113Q: 11 s: Qd.; which Sum wa« paid by the Plaintiff; 
the Defendant;|^ having been committed for not paying 
according to'"mat Order. The Bill prayed an Account 
and Contribution. 

The Defence, set up by the Answers, was, that the 
PlaintifiP acted principally in the Bankruptcy; the De¬ 
fendants relying on h^ Representatioris and Advice; and 
concurring only in Form; and Evidence was produced of 
the Plaintiff's Declarations, that he would take the Ma¬ 
nagement of the Law Business upon himself; and, on 
one of the Defendant^ observing, that they wished to have 
nothing to do with Law, that he Would bear them harili- 
less, &c. 

Sir Samuel and Mr. jigar, for the Plaintiff* , 

' * • 

The Court is in the Habit ;of decreeing Contribution 
and Average between Persons, one of whom has paid the 
Debt of all 5 and that Principle applies here; no one of 
these Persons having a greater Interest than another. The 
modern Ca^s on this' Head are b'ut feSv» the Princil>Ie 
being universally admitted; but it was formerly mucR 

1 2 acted 


18 12; 

LUfOAKD 

«. 

Bbomlet* 
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I8lf. 

Linoabd 

9» 

BftOMLET. 


Acted upon (fl). The Effect of refusing ^Contributron, 
leaving one Party, who had paid the whole, without Re¬ 
medy, would be the greatest Injustice. Though the Plain¬ 
tiff took the active Part, they all signed the Petitions. 

% 

^Mr»*Leach, and Mr. for the DIfendants. 

The Propositkm, that Contribution and Average con¬ 
stitute a common Head of Equity, where the Demand 
arises out of Contract, cannot be disputed: but its Ap¬ 
plication is denied, where a Party is charged with respect 
to a Tort. 

Sir Samuel Eomillyy in Reply. 

If this Case is to be determined upon, the Distinction 
between Tort and Contract, the CoiH|||t>eDces will be 
most prejudicial. In Equity there is no sbeh Distinction: 
Torts being only known at Law. Suppose a Breach of 
Trusty committed by one Trustee, selling out Stock, re¬ 
ceiving the Amount, and persuading his Co-trustee to 
join him: ,Ia Justice the one receiving ought to pay: 
but theDecraa is [against both; and according to this 
Doctrine, if Payment were enforced against him, who 
received nothing, there could be no Contribution. If 
one Trustee by acting and giving Advice to another leases 
bis Right to Contribution, the Effect would be a Pre¬ 
mium to Trustees to be idle; as the most active would 
incur the Responsibility. 


The Mastbb the Rolls. 

The first Defence made in this Case seems to me to be 
quite untenable. Where entire Damages are recovered 


f 

(«) See 1 Eq. Gk. Abr. Maeketforth, Dtffif. Rep. 198. 
H3, {Ed. l7Jd) Xrfejfd v. e 

agaiAftt 


Net. 10 . 
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Against several Defendants guilty of a Tort| a Court of 1919* 
justice will not interfere to enforce Contribution among Limoabd 
U iG Wcong'doers; but here is nothing but the Non-per- ^ 
ibmiance of a civil Obligation. The Lord Chancfjtlor 
held, in the first Place, that the Assignees were bpund to Cootribu. 
convey; and secondly, that, a lx>8s being occasioned by tion between 
their not having conveyed| they were bound to make good Wrong.doers 
(hat Loss, with the Costs, arising by their Refusal. The upon entire 
Liability therefore is not at ail ex Delictoj unless every Damages fora 
Heifusal to conmly with a legal Obligation makes a Party Tort, 
guilty of a Delictum, As to the second Defence, there 
aic, no Doubt, many Cases, in which Persons may be all 
liable, severally as well as jointly, to indemnify a third 
Party; and yet ought not in Equi^ to bear the Burthen 
equally aoiong^ j^emselves. But What are the Circum¬ 
stances of DisijlMStion between these Persons i It is not 
alledged, that the Plaintiff derived any exclusive Benefit 
from the Acts, in which he concurred with the Defendants, 

Their Refusal produced Iioss to others; but no Advantage 
either to him or them. The Defence is of a Kind, which 
a Court of Justice is*very unwilling to li'>tea to; that, 
having undertaken a Trust, they abdicated all Judgment of 
^heir oWn in the Performance of it; aud did whatever the 
Plaintiff desired: ** without Examining,” (as they say in so 
many Words) ** into the Matter, or Ground, of the Proceed- 
“ ing.’* Nothing could be more mischievous than to hold, 
that Trustees may thus act; ai^d•avoid Responsibility by 
throwing the Burthen upon the Person, in whom they have 
reposed this^hlind Confidenoe. The Ca>e is no% that they ■ 
abstain merely from intciferfng; but they enter upon the 
Trust; make themselves Parlies to every Pioceeding; 
give tbe Sanction of their Names to each Transaction; 

^nd now soy, they are to be considered as total Strangers^ 
and all, that ];ms been done, is to be taken a^ the Att only 
of their Co-trustee. If this will do to protect them fronji 
i^ntributiop, why woula it iibt be sufficient to throw back 

13 the 
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the upon the PlaintifT^ if the Defeodaiyts had 

been the Persona called upon to pay in the first Instance f 
It was at first a voluntary Act in them to take the Judg¬ 
ment of the Plaintiff, as a Guide for theirs. There is 
nothing^ to shew, tl^pt he fraudulently professed that to be 
his Judgment, which really was not such. He thought, 
there were Acts of Bankruptcies, prior to the Mortgage, 
that would invalidate it; and conceived, that the Assignees 
ought not to convey to a Purchaser under a Sale, procured 
by the Mortgagees. The Defendants say ^ their Answer, 
they now believe, there were such Acts of Bankruptcy. 
Then one does not see, why it should require much Persua¬ 
sion to induce them to take the Cbadce of being able to 
prove what they believed to exist, and which, if proved, 
would have been highly beneficial to the |^eral Creditors. 
1 see nothing sufficient to exempt them froWihe Liability to 
answer for Acts, in which they joined; and to enable them 
to throw the whole Responsibility for those Acts upon the 
Plaintiff. He is theicforc entitled to the Contribution he 
firays, with the Costs of the Suit. 


Rolls. 

’ 1812 , 

RTos. Id. 10 . 


LEE V. MUGG^RLDQE. 


Under a Set-TD|^ Indenture, dated the 21 at of NovemSer, 1789, 
^ement in -E) previous to the Marriage of JoAn Muggeridge 
Trust to pay *^'0^ a Messuage, of which Mary Hiller 

•fhe Rents and ^ 

Interest to the separate Use for the joint Lives of Husband and Wife, if 
she survived, for her Heirs and £xeoutoi*s: if he survived, according to 
her AppointiiK nt by Will; in Default thereof a Limitation over as to 
the real Estati^, and, as'" to the personal, to her Executors, thg Wife 
canuot^ dunn, the Coverturj^, bind the Capital, surviving.to her. 

As to tne Lflect of her subsequent Undertaking, when sole, to pay her 
Bond, given ducing Coverture, the Creditor was left to Law. 


was 
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was 'sejs^d ia Fee, wafr to the Use^ after the 

Marria^^ of - Trustee? an<j[ fihcir Etei^s, during the .joint 
Lives of John Mug^eiji^e ^d ffiller; ;upoa 

Trust, to pay the Keut^ Issues, and. Profits, to Mar^ EicHawiMiii 
Hiller, or ,to such Persons, as she by Writing should direct 
to receive the same, during the joint I4yes of JoAm 
geridge and Mary Hiller, fpt^.ber. sole and separate Use j 
and from and immediately after the Decease of John ilfugv 
goridge, inxmse the said Mary Hiller should survive him, 
to the Use of Mary Hiller, her Heirs an^ Assigns for 
ever j hot in case she should die in the Life-time of John 
Muggeridge, then to the Use of such Persons, for such 
Estates, and charged, as Mary Ifiller by her last Will and 
Testament in Writing, or by any Writing in the Nature of, 
or purpordpg to bp her last Will anil Testament, executed 
in the Presence i^TUree Witnesses, should direct, limit, 
or appoint.; and in Default thereof, to the Use of Hannah 
Hiller, her Heirs or Assigns for eyer* , 


The Settlement contaiued a Poyrer of Sale.; the Money 
arising therefrom, to l^e settled^to the same Trusts; and a? 
to certain Stock and Funds, to which Mary Htller was en¬ 
titled, and which had b€en transferred to thp same Trus¬ 
tees, it .^as declared, tfiaj, -the Trustees should stand 
possessed thereof, in Trust, after the Marriage, to pay 
and apply the Interest, Dividends, and annual Produce^ 
thereof to Mary Hiller, during the joint Lives of herself 
and John Muggeridge, for her sole and separate ysp, 
exclusive of him, and not to be subject to his Debts, or 
Controul: and from and after the Death of ^JfeAn. Mug¬ 
geridge, in .case Mary JHiller should survive him, then, 
upon Trust for Mary Hiller, her Executors, Administra¬ 
tors and Assigns; hut, in. case Mary Hiller shouM die 
in the Life-time of John Muggeridge, upon Trust, after 
the Decease of Mary Hiller, to assign aod tremsfer the 
Several and respective Funds, to such Persons, in such 

14 . Shares, 
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IftlS. Shares, and subject, as Mary Miller, notwithstandiqg her 
Covd^ture, by her last Will and Testament in Writing, or by 
any Writing in the Nature of, or purporting to be, her last 
MvoaiBinai. Will and Testament, should limit, or appoint: and in De¬ 
fault thereof, upon Trust to pay, transfer, and assign, the 
sfmeiftito Mary Hitler her Executors, Administrators, and 
Assigns, for her and their own proper Use and Benefit. 


In 1799 Joseph] Hiller the Son of Mrs. Muygefi^e 
by a former Husband, from whom she derived her Pro¬ 
perty, falling into embarrassed Circumstances, she, in order 
to induce the Plaintiff, his Father-in-law, to relieve him, 
proposed by Letter to become Security to the Extent of 
^£2000 by a Bond, pajabje at her Death. The Plaintiff 
•accordingly advancedT the Money to Joseph Hiller ; and 
Mrs. Muggeridge by her Bond, dated the 4th of August 
17999 became bound to the Plaintiff for £4000, with 
Condition, that the Heirs, E^tecutors, or Administrators, of 
Mrs, Mt^eridge should, within Six Months after bet 
Decease, pay to the Plaintiff j£ 1999 : 19^* with such Part 
of the Interest as Joseph Hdler should omit to pay; it 
being agreed that he should pay the Interest Half-yearly. 
Joseph Hiller having neglect&l to pay the Interest, the 
Plaintiff, in the Year 1804, < wrote to Mrs. Mss^eridge; 
requesting Payment of the Arrears; to which she, after 
her Hosband^s Death; returned an Answer, stating, that it 
was not in her Power J:o pay the Bond off; and that it 
would be paid by her Executors. 

’Mrs. MH^eridge died in 181L / 

The Bill, filed against the Devisee and Executors, 
prayjd, that the Bond might be declared^ Charge on, and 
be paid out of,*her se)>arate Estate. 

I 

Mr. HolliA, Mr. Leach, and Mr. Newland, for the 
Plaintiff. 

Hie 
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The Contract with this married Woman was perfectly 
fair; arising from her own Application; and the most me¬ 
ritorious Motives. The Doctrine, that a married Woman, 
having separate Property, has a Bight to dispose of it, 
is as old as Lord HardwicJt£s Time; and has been rcct)^- 
nized in modern Cases. Heatley v, Thomas (aj is pre¬ 
cisely in point, '^be only Question is, whether the Wife 
had separate Estate; and, if there can be any Doubt upon 
that, her Conduct on the Application, m^e to her after 
her Husband’s Death, would make her Estate liable. Sup¬ 
posing, that having no separate Estate, she was not bound 
by the Bond, executed during Coverture, her Promise, 
after the Coverture determined, would bind her; as in th<t 
Case of an Infant, promising after the Infancy is at an 
End; a Bankrupt, after his Certificate obtained; or a 
Debtor, piotected by the Statute of Limitations. In this 
Case, however^ the Wife had separate Estate; to create 
which no particular Form of •Words is required: it is suf¬ 
ficient, that the Husband can only take under the Appoint¬ 
ment of the Wife. Trying the Case by that Rule, this Pro¬ 
perty must be considered as the separate Estate of Mrs. 
Muggeridge ; and to separate Property the Power of Dis¬ 
position is incidental: Fetliplace v. Gorges (hj. 

Sir Samuel Romilly, Mr. Hart, and Mr. Uitersoth for 
the Defendants. ^ 


If the Plaintiff can establish, tfiat Mts,Muggeridge had 
separate Property, then under the Authority of Peacock 
V. Monk (cjf ^ulme v. Tepant fd), and oth<^ Cases of 
that Class, he must recover; but the Rents and Interest 
only are settled to her separate Use, for the joint Lives of 
her and her Husband: not the Capital of her Estate, 


(a) IS Vet. 506. (c) 2 Vet. l90. , 

(bj 3 Bro. C* C. 8. 1 Vet, ^d) 1 Bro. C» C. 16, 
jtfQ.46« 

which 


181 

4813. 

Lb« 

V. 

MuooEaiaoti 
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ISIS.' which'is left subject Only to her Appointmeiit by Will; of 

1^2 which therefore she could mdee no Disposition by De^ 

iii her Husband’s Life (a). The Case of Heatley Vy 
MuaoBBinuCs Thomas has no Application: the whole Property was vested 
solely in the married Woman; who could, therefore, imme? 
diptelyhfleir the Execution pf the Settlement have disposed 
of it by Deed: no such Power existing in this Case. It is 
not material, how the Debt, which hits given rise to this 
Suit was contracted; since it was not competent to Mrs, 
Muggeridge, to undertake to pay; being a Feme Covert^ 
and having no separate Property; her Bond n'as a mere 
Nollity; incapable of Confirmation after the Coverture 
determined. The equitable Relief, given in these Cases, 
is always commensurate to the separate Estate, or the Na¬ 
ture and Extent of the'Powcr. This Instrument can never 
be considered as an Exercise of the Power of Appointment, 
actually reserved to her. The late Cases, Hvlme v. Tenant^ 
Sanies v. Corrock (A), and Sockett v. Wray (c), establish, 
that the Power must be pursued; and this Settlement pre¬ 
scribes one Mode, and one Mode only, of exercising it; 
and not being so exercised, the Consequence is, that the 
Property survived to her under the ultimate Limitation. 
The Letter of Ju/y, 1804, canndl; be a Confirmation of 
the Bond: nor can it amount to a Promise, upon which 
an could be muiotained. A Court of Equity 

will not extend the Principle, upon which flelief has hOfen 
given in these Cases. ^ 

the, Mastbr of the Rolls. 

i s?' i / , t 

Nov» 19 . Whether the Case of Hedlley v. Thomas be well pr ill 
decided; it has no Bearing upon the present. There was 

(a) Mderst^ v» Daw? (&) ,0 Fife* 18^. . 

soft, 15 F cs. 532. (c) 4 Rro, C, 483^ 

p Peclargi 
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a dedaratiQn of Trust as to the whole Fund for the sole 
and separate Use of the Wife; not, as in this Case, as 
to the Interest only. It is true, there being an Agree- 
ment, that the Principal should remain in the Hands of Muaeintix^ 
Willis, he paying Interest for it, it was declared, that such 
Interest was to be paid into her proper Hands: but that 
was rather consequential to the former Declaration, than 
at all contradictory to it. There was not, as here, an ex¬ 
press Provision, that in the Event of the' Wife surviving 
the Property should be absolutely her*s; which implies an 
Exclusion of a Power of so appointing it during the Cover¬ 
ture, as that it should not in' that Event belong to her; 
and, farther, it was ttr be collected from the whole Instru¬ 
ment, that she was to have a Power, pot only of appointing 
by "Will, but of disposing of the Fund in any other Man¬ 
ner. There is therefore little or no Resemblance between 
the Two Settlements: but this Case falls precisely within 
the Decision of Rickards v. Chambers (aj ; Where the Set¬ 
tlement was, at least in the Particular in question, precisely 
the same as this: in Trust for the sole and separate Use of 
the Wife for Life; and, if she survived her |}usband, it 
was to be absoldtely her’^: if, she died in his Life, it was 
in Default of her Appointment to go to her Executors and 
Administrators. It is imn^essary for me to repeat the Where a mar* 
Reasons, upon which I held in that Case, that, where a Woman 
married "Woman expressly stipulates, that in the Event of f**?®*®^®* 
her surviving the Property shall become her*8, reserving no 
Power or Disposition over it dtfting the Coverture, there 
<are no Means, by which she can dispose of it,; while she gjiall be her’s, 
remains Covert, reserving no 

As therefore her direct Appointment'could not affect Power of Dis- 
this Property, a fortiori it cannot be affected hy her Bond, position over it 
As to what passed after the Death of the Husband, the 
PlaintiiOf must establish his Right at Law. If she has 3 **^*””m*/*^* 

by which she 
can dispose of 
done it,\ihiieCover(„ 


(a) 10 Fet» 560, 
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done any thing} that sets up the Bond, or there has been a 
new'Contract* her Assets will be liable: but I cannot now 
decree an Account against her Assets, 


MvdoaaiDGB. 


RolXiS, 

1812 . 

Nov. 19. MEADOWS v. PARRY. 


Linutation 
over after a Li* 
mitation, which 
never took Ef¬ 
fect, establish¬ 
ed; notope¬ 
rating as a 
Condition pro. 
cedent. 


^EORGE Meadows Pany by his Will, dated the 
Qth of November, 1808, gave the Residue of his 
Estate to his Wife Rebecca Party, md Two other Per¬ 
sons—** Upon Trusty that they do and shall apply the 
** Dividends and Interest of the said Securities, so to be 
** purchased, upon and for the Maintenance, cloathing, 
** educating} and placing out in the World, of all and 
« every such Child or Children, as I may happen to leave 
at my Death, and born in due Time after, equally, 


** Share and Share alike, until they shall respectively attain 


“ the Age,^of Twenty-one Years i* then, upon Trust, to 


** 'pay, assign, and transfer, their Share of the Funds and 
** Securities, in which the same Residue shall have been 


** so invested, equally: *and; in case any or every of the 
** said Children shall happen to die before Twenty-one, 
•* such deceased Children's Share to go to the Survivor j 
** and, in case there shall be only one such Child, which 
** shall attain that Age, then in Trust to pay the same Re- 
sidue t^.such only Child, as his, or her, own Property 
** for ever: hut, in case it ^bail happen, that all of the 
** said Children sliall die before attaining that Age, then 
** and in such Case I give and bequeath all su(^h Residue 
** unto my said dear Wife Rebecca Parryf her J^ecutors, 
** Administrators, and Assigns, for ever as ^her own sola 
and absolute Propertyand the Testator appoiiftcd tl }9 
Trustees joint Executory. 
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Tbe Testator having died without leaving, or ever hav* 
ing hod, any Issue, a Bill was filed by the Plaintiff, aS one 
of his next of Kin, against the Widow, for a Moiety of 
the Residue f insisting, that, as the Testator died without 
Issue, the Residue was distributable as undisposed *of 
by his Will. 

Mr. Leachi and Mr. fVingfieldf'iov the Plaintiff. 

I 

Mr. Hart, and Mr. Roupell, for the Defendant. 

For the Plaintiff, it was submitted, that the Circum¬ 
stance of the Testator’s having Children by his Wife, and 
their all dying under iTwenty-one, was a Condition prece¬ 
dent to entitl^ the Defendant, th^ Widow, to take-the 
Residue: and, as the Testator n^ver had any Children, she 
was not entitled to it. The Case of Davis v. Norton (a) 
was cited. 

TAe Mast Ell o/* the Rolls said, this Case could not 
be distinguished from those, in which, where a Testator 
devised to the Child, with which his wife was ensitnt, and 
if such Child died before Twenty-one, then over, the De- 
vis^ over had been held to be good ; though she proved not 
ensient. 

Bill was dismissed. 

(a) 2 P. Wins, S90, and Ailk 245, pi, 10, Statham 
see Mr. eos'i Note. See also v. Bell, Cowp, 40, Doo f. 

Joust T. Weitcomb, I £q. Ca, * Brabant, 3 3ro,C, C» 393, 


1812. 

W-' 

MsADOWf 

«•- 

Paaht. 


COOKE 
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20. COOKE «. SETREE. 

Thonglithe fTIHE Plaintiff employed the Defendrmt, and his lute 
Court will open Partner $mHh for some Years as her * 

a Solicitor’s inuring which they delivered Bills annually, and received 
Bill, and order from her divers Sums of Money. 

Taxation, after 

several Years, Upon their Application the Plaintiff together with her 
and a Security Surety executed Two several Bonds. The Defendant 
given, or even having commenced Proceedings on those Bonds, the 
Payment, upon Plaintiff filed her Bill; alledging, that she had overpaid 
gross Errors, the Defendant; praying an Account, that the Bonds 
Fraud or undue might be delivered up, and an Injunction. The common 
Pressure, where Injunction having issued, the Defendantfapplied to dis- 
nothing ap- it. 

peared but a 

trifling Inaccu< Mr. Heald, for tlie Defendant, 
racy, and under 

other favorable Sir Samuel and Mr, Phillimore, for the 

Circumstances, Plaintiff', 

the Court ^ , 

would not re- The following Authorities were referred to : Prac. 

strain Proceed, iteg. (a), Auhrey v. Popkin fl), Walmsley v. Booth (c), 
ing upon a Se- Drapers Company v, Davis (<?), Ijmgstaff v. Tayhr {e). * 
curity, obtain. 

ed, while Bo. T/ie Lord Chancelloe. 

siness was de- This Application is made upon general Principles, and 
pending. abo on sp^ial Grounds* As far as it prpceeds upon 
general j^rinciples, it is stat^, that, generally, if ao 
Attorney' has, received a Security, the Courts viiU» m 
frequently has been done after'actual Payment, order a 
Taxation of the Bill; and, suppo^ng the Rule not to be 

(q) 397. (d) 2 Atk, 293. 

(3) 1 Dick, Rep. 403. (e) 14 Fes, 36^. 

(c) 2 Atk. 19» 

so. 
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so, generally, yet, where the Security has been received, 
not after the whole Business was concluded, but, •while 
the Suit was going on, the Bill must be taxed. 1 will lay 
down the Rule as strong as any Judge; that there may be 
unquestionably that Sort of Pressure^and Influence oif the 
Part of a Solicitor over his Client, with regard to pecu¬ 
niary Demand, against which the Court will give Protec¬ 
tion ; but that must not be carried loo far ; and for the Sake 
of Clients; with reference to whose Means, of carrying on 
long and expensive Suits, in which they may be engaged, 
the Court must not so far interpose as to produce the 
Effect, that no professional Gentleman will undertake, or 
go through with, Causes. A temperate and just Con¬ 
sideration must therefore be applied, to each Case. The 
Court may qrder Taxation, as L*rd Camden did in the 
Case (a), referred to, after Eight Years, and Lord Hard- 
toicke after Twenty-one, and an actual Security given; 
where the Court can see, Uiat it was obtained by the 
undue Pressure of that Influence, which the Situation of 
Attorney gave; permitting the Security therefore to stand 
only for what is justly due. I go much fariher; that after 
Security given, and even Payment, if the Client can point 
out in the Bill gross Emrors, Charges, amounting to Im¬ 
position and Fraud, the Cbuyt will open the whole. Every 
Case however must be considered upon its own Circum¬ 
stances. 


1813. 


CoOMf 

V, 

Setees. 


In this Case Mr. Smith was, the Attorney of Mrs. 
Cooke from the Year 1801 to 1805; when Mr. Setree 
came into Partnership with him. They delivered Brils 
annually: I will take them* (the Fact being disputed) not 
to. have been signed Bills, upon whicli Actions might be 
brought; but intimating annually the Slate of their De¬ 
mand upon her. They go on until 1808 j and the Plain¬ 
tiff became qnga^ed in a Suit; of her probable Success in 

(a) Aubrey v, Popkin^ 1 Diek, 40S. 


which 
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which SmUh^ had a sanguine Opinion. SHf^ did. not 
think so: but there is no Evidence before me, that he 
concealed his Opinion. The Suit proceeded; and it is 
not to be laid down, that a Solicitor is not to be paid, 
bedkuse he happens^ to be mistaken in his Opinion. In 
Michaiimas Term 1808 a pecree was pronounced against 
her by the Court of Exchequer t the Bill having been just 
before delivered;' which 1 will suppose delivered at that 
Moment. An Arrangement was made as to that Bill: it 
was secured by a Bond; which was made the Subject of 
a Proceeding at Law; that has now reached a Writ of 
Error: and there is not stated to me one Charge, which 
can be considered as founded in Imposition, Fraud, or 
even Error. The Bill was reduced by this Species of 
Attention; observing/.that a trifling Sum £.1 : l6s. was 
twice charged: a Circumstance, on which 1 lay no Stress; 
as the Person, observing that Inaccuracy, might not be 
a Judge, whether that Charge should ever have been 
made. It is not now established, that there is in this Bill 
any Item, that can be represented as Fraud, Imposition, 
or material Error; and it is properly stated in the Answer 
tliat there is scarcely an Instance of a Bill, in which some 
trifling Reduction may not be made; but it is impossible 
to hold that a Ground for putting it upon the Footing of 
improper Charge. 

Is there then any Evidence of undue Pressure on the 
Situation and Feelings* of the Client in obtaining this 
Security ? I cannot go the Length of holding, that a Bond 
given in 1810, is to be complained of in 1812 upon the 
mere Ground, that there was not at the Time an End of 
all Business, depending between the Client and the At¬ 
torney, or of a particular Suit, in which they were en¬ 
gaged.^ It may be very fair as between, them to say, that 
the Situation of the Attorney was such, that‘he could not 
go on; and therefore presented his Bill; desiring either 

Payment 
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Payment or Security in Part. This Case however goes 
farther. The Demand was due to twoi one of them Cookb 

being the original Attorney of the Party ; and it is also 
stated, that one Instalment was paid. Where there is no Seteee. 
Fraud, Imposition, or Evidence of undue Pressu(p or 
Influence, and the Proceeding at Law has gone to Judg¬ 
ment and a Writ of Error, the Question is reduced to 
this: if there have been subsequent Dealings, in respect 
of which it can be made probable^ that there has been 
any Receipt, that ought to be taken in Discharge of this 
Bond, that may form a Ground for Inquiry : but under 
all the Circumstances of this Case not without Pavment 
into Court; and, as faisas any thing has been read, 1 do 
not think the Plaintiff will make any tiding of that Inquiry* 


The Order was made for dissolving the Injunction. 


Lincoln’s 
Inn Hall 

. 1812 . 
IIOWDEN V, ROGERS* Dec. 10. 

T he Bill was filed by the Assignees under a Com- of JVe 

mission of Bankruptcy ; praying an Account against exeat Regno 
the Defendants Joyce and Rogers, and the Writ of Ne granted against 
exeat Regno against the latter; which was granted, marked a Person, gene, 
for the Sum of jfffiOOO, upon Affidavit; stating that Sinn rally resident 
to be due to the Bankrupts upon Balance of Accounts; in/re/a/id,-and 

in this Country 

only for a temporary Purpose j under the Circumstances, that a Ba. 
lance was swdm to, for which Bail might hare been had ; th t the 
Plaintiffs Rad filed a Bill in Jrelandf where the Transactions arose, foa 
an Account j and a Proposal of Reference. 

The Writ discharged on giving Seenrity. 

I- K and 
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3812. and Hedarationa of Rogers, that he intended to go to 
IWek 


V. 

Rooeus. 


V A Motion was made, that the Writ may be discharged; 
and j;hat the Defendant may be discharged out of the 
'Custody of the Sheriff; upon Affidavit; stating, that 
the Defendant’s Residence was at Neiu Rosa in Ireland; 
and he had no other Place of Residence whatever; that he 
had come to England to transact some necessary Affairs^ 
relating to his Trade; and particularly to adjust the Ac¬ 
count with >thc Plaintiffs; but in a few Days after his 
Arrival he was advised by his Partner^'tbat the Plain¬ 
tiffs had instituted a Suit in the< Court of Chancery \i\ 
Ireland against them relating to th Accounts ; to which 
Suit the Defendant had directed an Appearance to be 
entered; and had since offered a Reference; which was 
refused; thaty whell^rrested, he was about to return to 
Ireland \ whavc his Connections and Business were; and 
otherwise had no Intention whatever directly or indirectly 
to leave the Kingdom. 

4 * 

Sir Arthur Piggott, in support of the Motion. 


The Defendants are Merchants, residing in Ireland; 
carrying on general Business there; and the Transactions, 
from which the present Demand arose, took place in that 
Country; where a Suit is now depending for the same 
Purpose: on account of those Transactions. He is in this 
. Country only for a temporary Purpose; proposes a Re¬ 
ference; and swears, that be has no Intention of quitting 
Ireland', which may be prevented by the Writ of ATe 
exeat Regno, issuing from the Court of Chancery in Ire» 
land. The Application of this Writ to such a Case would 
be an Abuse of the Jurisdiction ; and the Inconvenience 
enormous; if any Irisft Merchant, coming here fora tem- 
jjorary Purpose, may be stopped; and, at a Distance from 

his 
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his Means and Connections, compelled to find Bail for 
Debts, contracted in Ireland, on the Faith of the Justice, 
to be there administered, by the same Law as that of ^is 
Country. The Effect is equivalent to Imprisonment: 
Pearne v. Lisle(^a), Robertsons, Wilkie {b), De Carriere 
V. De Calonne (c). 


1812 . 

Howden 

V. 

Rogkbs. 


Sir Samuel Romilly, and Mr. JVhitmarsh, for the Plain¬ 
tiffs. 


With respect to the proposed Reference, since the 
Union a Decree here may be enforced in If eland j but not 
an Award. This Writ is perfectly regular in the present 
Instance; and is Matter of Right ;i»if the Party applying 
for it makes out an equitable Demand ; and, that the 
Defendant is about to quit this Country. The Court has 
no Discretion to refuse it; pud the Circumstance, that 
the Plaintiffs have had Recourse to another Tribunal, in 
a Suit, to which the Defendant has not appeared, forms 
no Objection. 


The Cases in have been long over-ruled; if they 

could have any Application. In Atkinson v, Leonard (d), 
and Roddam v. Hetherinfton (e), though the \Tiit was 
discharged under the peculiar Circumstances, yet Security 
was required, that the Party would abide the Decree. All 
the Cases upon this Subject arc collected in Mr. J3eames*3 
Book (/). 


This js a Case of mutual Efealings between two Houses, 
the one carrying on Business in Ireland, the other in Eng- 


Ca) Amb, 77. 

(bj Amb. 177. 

(c) 4 Ves, S 77 . 

(d) Z Bro. C, C. 218. 

(e) 5 Pes. 92 . 

K2 


{f) A brief View of the 
“ Writ Nc exeat Regno, with 
** practical Remarks upon it 
as an equitable Process,'* 
&c. 


land 
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1B1£. 

Howden 

9 . 

Rogers. 


land. The natural Jurisdiction is not more in the one 
Country than the other} and if the Defendants complain 
of having, the Account taken itere, the Plaintiffs may with 
equal Reason press the Inconvenience to them of taking 
it jn IrUand, This Writ is usually granted upon the Affi¬ 
davit of the Party interested; but the Bankrupt, who alone 
swears positively to this Balance, has no Interest, except 
that remote Interest in the possible Event of a Surplus. 

«r 

The Lord Chancellor. 

I am extremely well aware, that this great prerogative 
Writ is issued in CaseS) in which it may lead to very ex¬ 
tensive, and very harsh, Consequences: .on that Account 
I never indorse the WAt without reading the Affidavit $ 
and in this particular Case I did not indorse the Writ, 
which was brought to me at the House of Lords, until 
1 had an opportunity of rcadhig the Affidavit very care¬ 
fully. 1 saw, that this was the Case of a Person, who 
had^been here some Time; which is not very important; 
but occasionally here: his general, and almost cotistant. 
Residence being in Ireland. Considering what had been 
frequently done in this Court, I had the Satisfaction to 
find my own Argument in AtMnson v. Leonard {a) very 
like Sir Arthur Piggotfs this Day. In that Case both 
Parties, Having their general Residence at Antigua, had* 
come over to this Country on a very particular Occasion. 
The two Coses in Ambler being cited. Lord Thurlow 
says of the first of them, that he cannot rely upon it; as 
according to his Accouii| of i|^ Lord Hardwicke required 
Security ; and, starting the Circumstances of the other 
Case, said, he should regret, that the Grant of the Writ 
depended upon such Circumstances; hoicking himself 
bound in that Case to grant the Writ. It occurred after¬ 
wards to me td establish, that, though generally this Writ 

(a) 8 Rro. C. C. 218. 
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was granted only upon an equitable Demand, yet in one 
Case it issues, where the Demand is both equitable and 
legal, and in this particular Case, though this Court would 
have Jurisdiction upon the Account, yet upon the same 
Affidavit, if the Assignees had taken out a Writ,^the 
Court of Law would have held the Defendant io Bail; 
though he was here only for a Moment; a Court of Law 
in an Action by the Assignee of a Bankrupt upon a Ba* 
lance of Accounts requiring an Affidavit only to his Belief 
of the Balance; if the Bankrupt, as in this Instance, 
swears to it positively. 


1812. 

IIOWOBII 

o. 

RogeiiS. 

;i! 

1 

A Court of » 
Law will hold 
to Bail upon a 
Balance sworn 
to positively by 
a Bankrupt, and 
to Belief by hii 


Assignees. 

Not relying upon that however, [ cannot distinguish 
this Case from Allanson v. Leonurd, and several subse- exeat 
quent Cases, from the IVest Indies, from Scotland, and, grante^ 
I believe, from Ireland. The Qucsiion therefore is, whe- theDefendanPi 
ilier 1 have any Discretion to refuse the Writ: a Ques-S^**®**®^ ResU . 
tion, upon which I am bound by these Decisions j and ‘^®"®® 
the utmost I can do for the Defendant's Relief is to dis- ^^^dndies, 
charge him on giving Security to abide the; Decree. Upon 
that the Practice is so settled, and 1 have no Option. 

With regard to the •Bill, filed in Ireland, tiiat will not 
within the Reasoning pf any of tlie Authorities be found 
to be a Circumstance, on which the Court would be jus¬ 
tified in withholding the Writ; unless that Act amounted 
to a Pledge of the Faith of thp Parly, that he would take 
no other Remedy elsewhere. That Circumstance should 
have been stated in the Affidavit; for this Reason ; that 
the Court ought to be very careful in granting this Writ ,* 
and should know previously, that all the Circumstances • 
are disclosed ; hut I do not mean, that, if that Circum¬ 
stance had been stated, I should not have granted the 
Writ. 


This is ajCase of less Hardship perhaps than any other; 
as the Plaintiffs might have had Bail at Law upon the 

K 3 Balance. 
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1812. 

Aowdbh 

o. 

]^OOEXS. 


Balance, sworn to; and the Defendant, if he could give 
Bail, may find Security: the Case .of Account forming the 
single Exception, in which this Writ is applied : though, 
the^Balance being sworn to, the Demand is not purely 
equitable; but Bail might have been had at Law. 


Rolls. 

1813, 

Jfov. 16,26. 


BRYDGES V. WOTTON. 


Trustee, dying fTlHE Master’s Report in this Case stated, that the 
^neteen .JL Testatrix by her Will gave to Nicholas Wescomh 
IlfoDtbs after and John Wescomh Epmerionf her Trustees, Fifty Gui- 
tlie Testatrix, ^eas each, as a small Uecompence for the Trouble they 
without bavii^g might be put to in the Execution of the Trusts of her 
acted, held en. Will. The Master disallowed the Legacy to Emnierton; 

titled to a Le- ^she had bv his Answer declined to act in the Trusts of 

* 

gacy, given as Will; allowing the Legacy to Wescomh on the Ground, 
a Token pf Re. ff^gseomh survived the Testatrix about Nineteen 
gard and » although he died without having acted in 

compence for Execution of the Trusts of the Will, the Master did 

^ ^ j ^ oot find that he was ever informed, that he was a Trustee; 
e usal or Ne- upon to act; and he had therefore no Oppor- 

*. * tunity of consenting or declining to act in the Execution 

where neces- . 

of the Will. 

iary,appeariDg, 


An Exception was taken ‘to the Report. 

« 

Mr. Leachf and ^ Mr. Treslove, in support of the Ex¬ 
ception. 


Where a Legacy is given to a Trustee or Executor ex¬ 
pressly as a Recompence for his Trouble, he can only 
become entitled to the Legacy by undertaking the Trust, 
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in i-espect of which it is given. This, which is clear, as 
a general Principle, stands also upon Authority : Mvm- 
berston v. Humherston {a). Harrison v. Rowlej/ [h). In 
the latter Case a Person, appointed Executor, having 
interfered as to the Funeral, died; not having taken Pro 
bate: it was held, that, though lie had not proved tl^e 
Will, he had adopted the Trusts: the Court intioiating 
that if he had died without shewing any Disposition to take 
upon him the Trusts, he would not have been entitled to 
his Legacy. The Conclusion, that chough he is prevented 
from undertaking tlie Trust even by the Accident of 
Death, he shall liave a Legacy, given to him only in con¬ 
sideration of his executing that Trust, is attended with 
great Difficulty. Some Inference arises from the common 
Name of these Tiustces; indicatinj^a Family ConnectioQ 
between them: a Circumstance, making it probable that 
they must have had Notice of a Fact, in which they had 
that Interest. Claiming undes an Exeeption to the general 
Rule he must support his Claim by Evidence ; Want of 
Connection with the Family: Residence at a Distance, 
&c. but if the Title was defeated by Death, or any other 
Accident, preventing his undertaking the Duty, on account 
of which the Legacy was given, it is without Remedy. 


1812. 

Brydgbs 

V. 

Woixoir. 


Mr. Richards, and Mr. Jones, for the Report, 

Besides the Distinction, that there is a determined 
Mode, in. which an Executor takes upon him that Office, 
a Trustee having no such Means of indicating his Inten¬ 
tion to act, be has no Right to interfere, until the Exe*- 
cutor uspt nts. The Master does not find, that this Trustee 
had any Notice. The Debts and Legates miglit not be 
paid, and the Residue formed, for a long 1'iuie s until all 
those. Objects of the Trust were fulfilled, his Legacy 
could not accrue. Until the Residue is formed, and the 

1 P. fVilL 335 (6) 4 Fes. 213. 

K 4 Assent 
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1812. Assent of the Executor given, all the Interest remains in 
Bbyi^s There is np Period at which it can be represented,^ 

that any Trust attached, which this Trustee was not 
WoTTON. rciidy to execute. Can he then lose his X^egacy on the 
Ghepund of Inactivity; having no Mo^ve or Means of 
Action? The first Trust is for the Executrix for Life; 
Vesting in her the whole Idgal and equitable Interest; 
distinguishing it from the Case of Harrison v. Rowhyi 
where there was no other legal Interest than that of the 
Executor. 

Mr. Leachf in Reply, urged, that there was a Trust of 
the real Estate, commencing immediately on the Death of 
the Testatrix ; subject to the Charges to pay unto or per¬ 
mit and empower Mary Brydges to receive and take the 
Rents and Profits, during her Life; and the Trustee not 
having acted in that Respect, was not entitled to his Le¬ 
gacy ; to which it was answered, that the Bill was confined 
to the personal Property 5 anH there was no Notice of any 
thing, relative to real Estate. 


After the Argument of the Exception the Master of the 
Rolls observed, that the Will was perfectly stated in the 
Master’s Report. The particular Clause was expressed in 
the following Terms: 

“ And I give and bequeath unto the sa.\d.Nicbola8 Wes- 
comb and Joha Wescomb Emmerton my Trustees herein 
after named the Sum of Fifty Guineas a-piece; of which 
“ 1 beg their Acceptance, as m Token of my Regard for 
them, and a smUll Recompence for the Trouble they 
« may be put to in the Execution of the Trusts of this 
** ray Will: the said Legacies of Fifty Guineas a-piece 
** given to the said Nicholas Wescomb and J^hn Wescomb 
** Emmerton to be over and above the Legacies of Ten 

Guineas 
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“ Guineas hereinbefore bequeathed to them respectively 
** and to be paid within Twelve Calendar Months after 
“ my Death.” 

The Master oJ the Rolls. 

Upon Inspection of the Will, so far as regards the Le- JVb». 26. 
gacies to the Trustees, it turns out to be very different 
from what it is stated to be in the Abridgement of the 
Master’s Report; with which I have been furnished. The 
Legacies are given, not merely in Compensation of future 
Services, but also in Token of Regard ; and they are to 
be paid within twelve Months after the Testatrix’s Death, 

Before the End of twelve Months they had no Duty 
whatever to perform with regard to*the personal Estate. 

They could not meddle with the Residue, until all the 
Debts and even the Legacies given by the first Part of 
the Will, were satisfied. At the End of the twelve 
Months they had a Right to receive their own Legacies. 

It is not necessary to determine, what would he the Case, 
supposing they hud within the twelve Mouths refused to 
accept the Trust; or neglected to act in it in any Mat¬ 
ter, in which their Interference might have been neces¬ 
sary ; as here is no such Refusal, or Neglect. It is true, 

there is an immediate Devise to them of the real Estate, • 

’ Devise in 

subject to the Charges: but not upon any Trust, that Trust, subject 
required their immediate Interference. The first Trust to the Charges, 
was to pay unto, or to permit and empower Mar^ Brydges to p^-rmit AAo 
to receive and take, the Rents and Profits during her receive and 
Life. It is by no means clegr, that this was not an Use Rents 

executed in her '{aj. But in ail Events it was no Duty Profits for 

of theirs to turn their Cestui gut Trust out of Possession ; - whether 

when she was entitled to ail the Rents and Profits during 
her Life. Prom their not so doing it is impossible to 


1812. 

BryooE8 

V. 

WOTTOX, 


(a) Fide 2 Tlsun. 109. 


infer 
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1812 . 

Skydobs 

V. 

WOTTON. 


When a Period 
of Payment is 
appointed^ the 
subsequent 
Failure, or 
Breach even, of 
an express Con. 
dition, annexed 
to a Legacy, 
cannot affect 
the Right to re* 
ceire it. 


infer an Abdication of those active Duties, which were 
impbsed upon them in the Event of her Death. I see 
nothing therefore to prevent these Legacies from becom¬ 
ing payable at the End of twelve Months, according to 
the express Direction of\hc Will; and, if payable then, 
^hey Could not by any thing that happened afterwards 
cease to be payable ; for when a Period of Payment is 
appointed, the subsequent Failure, or Breach even, of an 
express Condition, annexed to a Legacy, cannot affect 
the Right to receive it;>as in the Case of Clench v, 
Brydges (iuj, and Osborne v. Brown (b). 

Therefore, the Exception must be over-ruled. 

(n) Finch. (6) 5 Fes, 5i7. 


Lincoln’s 
1m N Hall. 


1812. 
Dee. 15. 


FOULDS V. MIDCLEY. 

I 


Defendant to Bill was filed to perpetuate Testimony. The 

a Bill to perpe. JL Defendant joined in the Commission, sued out by 
ftiate TestU the Plaintiff to examine Witnesses; which was executed, 
nony entitled Defendant then obtained an Order for the Taxation 

to his Costs im. Payment of his Costs; ailedging, that he had not 

mediately after , 

'' examined any Witnesses, 

the Commission 

executed uppn * 

the Allegation Motion was made on tltc Part of the Plaintiff, thiit 
that he did not Order might be suspended until Publicalion passed, 
axamiae any 

Witnesses. Mr. Hall, for the Motion. 

This Order was obtained prematurely on a SuggettioQ, 
that may not prove true. It is impossible in this State 

Pf 
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of theProceedin.j's to know, whether the Defendant has 
cross-examined the Witnesses,* or has examined them fix 
chief. All Idea has gone forth, that if the Defendant 
examines the PlaintWitnesses, tluit Exauiinaiion must 
necessarily be a Cross-examination : but it depends on the 
Objects, Effect, and Conduct, of the Examinution, whe¬ 
ther it be cross, or.in chief: a Distinction well known 
at Nisi Prius, At the Time of Lord Ilardwickc it was 
not the invariable Practice for the Defendant to have his 
Costs on Bills in perpetmm'rei Memoriam: Lady Co- 
drington v. England (a), and Ikrney v. Eyre (h). Bound 
as the Commissioners are to Secrecy, the Examination 
cannot be known from them: and, if the Witnesses 
were to divulge it^ they would be liable to llcprelien- 
sion. 


1812. 

WO 

Founds 

o. 

MiOGL£\. 


Mr. Varker, for the Defendant. 


As Publication is never passed, where the Object of 
the Suit is merely to perpetuate Testimony, and as the 
Defendants have neither produced nor examin' d any Wit¬ 
nesses, the Defendant, by the Practice of the (^ourt, is 
entitled to have his Costs immediately taxed and paid 
him. 


The Lord Chanckllok. 

The Examination of Witnesses de bene esse is quite Disllnctiou 
distinct from perpetuating Testimony. It strikes me in hotweon Exa- 
this Case, without Prejudice to the Practice, that if one niin.itiou de 
Man ill respect of tw’o Estates^of his claims a Bight of Arwt; and 
Way over the ILtute of another, which chiirn is iidiniiled perpetuating ' 
as to One Estate, but disputed as to the other, if the Testimony. 
Claimant will not do some Act, to enable the oiner to 
try tliat Question, it is a strong Thing to give any Coits 


ia)Atk, 167, 


3 Jtk. 387. 


to 
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J812. to the Party, admitting, that he threatens only; but will 
not act. The Practice however, I believe, is so. 

Fovlds 

V. If this Bill had stated, not merely a Threat, but an 

Midolbt. ^Act, giving a Cause of Action Ihr Trespass, it would 
not have been a Bill to perpetuate Testimony. The 
• difficulty 1 have is, that, if 1 suspend the Order until 
Publication, that may suspend it for ever; depending 
not merely upon the Consent of the Plaintiff and Be* 
fendant, but upon the general Rule and Policy of the 
Court, not to permit the Publication of Evidence, taken 
in this way, when there may be hereafter an Examination 
of these Witnesses in chief. Then, how can 1 know 
whether there has been what you call Examination in 
Chief, or Cross-examination; which it may not be easy' 
to distinguish. 


The Motion was refused with Costs; the Lord Chan¬ 
cellor, in Answer to the Objection, that it may turn out, 
that the Defendant is not entitled to the Costs, observing, 
that the'Practice was settled. 


Lincoln’s 
Inn Hall. 
1812, 
Dee. 23. 


TURING, Ex parte. 


Sentence of (he 
Ecclesiastical 
Court neces¬ 
sary ; though 
the Marriage 
void; as in the 
Case of Lu. 
nacy. 


I N January, 1804, a Commission of Lunacy issued 
against John Turing* under which he was found 
Lunatic, and a Committee of his Person was appointed; 
but no farther Proceedings were had under the Com¬ 
mission until within a few Months since; when inconr 
sequence of the Death of the Committee, a new Com¬ 
mittee both of the Person and Estate was appointed. 

On 



HI 

1813. 

Tukimc, 

Ex partg, 

A doubt having arisen upon the Act of the 15th of 
Geo. fi. c* SO, a Petition was presented by the Com¬ 
mittee principally for the Purpose of taking the Opinion 
of the Court, whether any Steps should be adopted in the 
Ecclesiastical Court to have the Marriage declared void. 

Sir Samuel Romillyt and Mr. Cooktf in support of the 
Petition. 

Mr. Bell for the next of Kin of Lunatic. 

Sir Arthur Piggott, tind Mr. Wear, for the Wife, sub¬ 
mitted, that under the Act the Mariage is ipso facto void 
and that, therefore. Proceedings in the Ecclesiastical' 

Court were unnecessary. 
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« 

On the 22d of May last the Lunatic, being then at 
large, was by virtue of a 'Licence procured for that Pur¬ 
pose by his Servant, married to a Mantua-maker, in 
whose Housa'he then resided. 


The Lord Chancellor. 

It occurs to me that under the Royal Marriage Act (a), 
declaring certain Marriages void, it has been thought 
necessary to have a Sentence of the Ecclesiastical Court; 
but I do not know, on what Ground that Opinion pro¬ 
ceeded. Refer it, therefore, to the Master to see, what 
Proceedings ought to be taken. 

(a) 13 Geo. 3. c. 11. * 


SCOTT 
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Rolls. 

18 ' 12 , 

Nov. ‘J.3, 24. , 

Dec. 11. SCOTT «. SMITH. 


• • 

Account of ^ I^HE Bill, filed by the FliuntilF, as Vicar of 
Tiiarial Tithes X. Monkton with the Chapels of Birchington and 
decn td against annexed, against the Defendants, as Occupiers of 
a Aiodws of 15. Mai;sh Lands, allcdged, that tlie Vicarage was 

each Acre of founded in the Year 1367 ; and was ,then endowed with 
Marsh Land forof Tithes, comprising all Kinds of Tithes 
Tithe of Hay within the Parish and Chapelries,, except those of Corn 
and all other and Grain; and prayed an Account of the Tithes of 
vicarial and such Marsh Lands, 
small Tithes: 


the Vicarage 
appearing to 
have been csta. 
blished by £n« 
dowment in 
13G7, within 
legal Memory, 


The Answer, admiting the Endowment in 1367y set 
up a ModuSf viz. that " fihm Time whereof the Memory 
of Mail is not to the contrary there hath been paid 
** and payable to the Vicar of the said Parish a certain 
“ ancient Modus or customary Payment of One Shilling 
** per Acre for each and every Acre of Marsh Land 
** within the said Parish for and in lieu of the Tithes of 


“ Hay, and of all and ev<;ry other vicarial and small 
Tithes arising or renewing upon or in respect of each 
“ and every such Acre ; and which Sum hath usually 
been paid at Michaelmas Old Style in each Year.” 


, The Plaintiff produced in Evidence the Endowment of 
1367, as deposited at Lambeth, commencing thus: 
** Vniversis, Sfc. '^ut supra de verho ad verbim usque vica- 
“ riant perpetuam in Ecclesid supradietd de Eastria loco 
** cujus scrihitur de Monketon prafatis religiosis viris ut 
** permittituT restituta ordinamus, facimus, et creamus 
** per prenentes partionefnque Vicarii et ricariee Ecclesia 
supradicta de Monketon ordinamus^ faemus, et limi- 

tamus 
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tamus ‘subs(Tipto modo comistere dehere in perpetuyim.^* 1812. 

V, 

Tlie Insllrument then proceeded to endow the Vitjer Smith. 
vritli the Tithes of Wool, Lamb, &c. Hay, Herbage, or 
Agistmept, &c. and of £l2 and 20d. declaring the 
whole to be per in^umtionem super valiore annuo legitime 
captam of the Value of ^23, communibus annis. The 
Endowment then proceeds to prescribe the Duties of the 
Vicar; and concludes thus: quas restitutionem et reduc- 
iionem Vicariay ordinatioiwm ipsiusqHe Vicariiy S^c. de 
communi assensu et consensu Capituli nostri pronuTk- 
damns, Sfc. 

The PlaintifT also produced an olticial Extriact from 
the Parliamentary Survey of Livings, taken in lG4!); 
caCimating the Living at £^34: Hr: lOJ: communibus 
annis, and likewise a Transcript of the general Eccle¬ 
siastical Survey, deposited in the Office of the First 
Fruits in the Exchequer, made in pursuance of the Act of 
the Sfith Hen. 8. By*aiiother Document pro^uc^'d from 
the Auditor of the Dean and Chapter of Canterbury's 
Office of the Date of August, 1S67, entitled a Composi¬ 
tion, it is stated, that ucf Vicarage had hitherto been 
created or endowed of Monkton; and tlierefore a per¬ 
petual Vicarage was thereby created. 

Sir Samuel Romilly, Mr. Hollist, and Mr. Berruil, for 
the Plaintiff. 

A Vicar can be entitled to Tithes oiliy by Prescription, 
or Endovvmeilt. The Plaintiff's Title is founded on an 
Endowment, made in the Year 1367. By reference to 
that Period, which is considerably within the Time of 
legal Memory, no such Modus could exist; no such 
Thing being then known as ‘Vicarial Tithe. Another 

Objcctioii 
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1812. 

SCOTX 

V, 

Smith. 



Objection to this pretended Modus proving, that it must 
hav6 originated within legal Memory, arises from the Fact, 
that (he Marsh Lands in this Parish are Six Hundred and 
Eighty Acres; which at One Shilling the ‘^re would 
Amount to £34 : hut in the Reign of Hen^ the Sth, 
the Value of all the Tithes was jfi24; and the Parlia¬ 
mentary Survey states them at jSS4. , The Defendants* 
Witnesses speak of this Payment as an ancient Compo¬ 
sition, not a Modus. If a Jury were to decide in Favor 
of the Modus, it would he a Verdict against Evidence, 
and must again be tried; as in O* Conner v. Cooke (a) i 
hut the Parol Evidence does not amount to a Modus; 
and, as laid, it is had at Law; so that the Court will act 
consistently with the Decisions in refusing an Issue. The 
Authority of the Parliamentary Survey has been acknow¬ 
ledged. Previously to 1367# when this Vicarage was 
created, no Vicarage existed. According to Cvggan^. 
Lord Lonsdale (bj, it ought<i to be shewn, to whdm a 
Modus is paid. 


Mr. Richards, Mr. Hart, and Mr. Wetherell, for the 
Defendants. 


It is not necessary to describe the Payment as a 
Modus (c), if it has been customarily paid, and is not 
rank. It is objected, that, as there was no Vicar, 
prior to the Year 1367, there could be no Vicarial 
Tithes: hut the Term **Vicarial” has a definite, well- 
understood, Meaning; and, admitting it to he as stand- 
• in^ alone, inaccurate and uncertain, it is here couple^ 
with other Words of Description, rendering its Significa¬ 
tion clear and definite. The Expression, used in this 
Endowment IS moored.” It is not therefore to be as¬ 
sumed, ihai there was no Vicar before that Time. There 

(a) 8 F es. 535. («) See Richards v, Evans, 

(fi) GwilL 1404. GwilL 802. 

is 



CASES. IN CHANCERY. 


is no Proofs that the Vicarage did not before exist; the 
EfTect of this Endowment is to restore that, which had 
previousljr existed ; the Vicarage not being founded by it. 
The introductory Words of this Endowment perhaps give 
some Colour to that Assumption ; but there are fre> 
quently several Endowments ; and this was a very lAte 
one. The Objection to a Modus from the general i^mount 
has always been considered fallacious. However speciifo 
this Endowment is, it means, that the Vicar should have 
the Tithes, or any Modus existing in lieu of them. If the 
Defence is good in Substance, it ought not to fail through 
a Defect of technical Accuracy. In these Cases indeed, 
the Court usually gives the Liberty of amending; or 
sends it to an Issue; much less Nicety being requisite in 
stating a Modus in an Answer than in a Bill. All the 
Cases shew, that the Court does «not tie a Defendant 
down to such strictness : Gills v. Horrex (</), Baker v. 
Jthillijt), and Mallock v. Browse fcj. The Cases are well 
brought together in Sir Samuel Toller^s Book on 
Tithes (dj ; and all the Authorities shew, that the Court 
has helped a Modus where there has been greater Uncer> 
tainty than in this Instance; and has rejected Surplusage(e). 

Little is to be inferred against the Modus from the in¬ 
accurate Manner, in which the Defendant’s Witnesses 
speak of it; stating positively the Fact of payment of One 
Shilling an Acre for Marsli Lands. The Vicar's Books 
speak invariably of the Composition from 1557* This 

(«) Gwill. 801. fers to dtkyns v. Lord WtU 

(6) GteilL 1243. Anst, loughby de Broke, Gwilt, 
491. 1412. Apt. 397. Fyse v, 

(c Gxtill. 905. Amb» 423. Duntze, Gteill. 1124. Mark» 
(d) In addition to the kam ▼. Huxley, Gwill. 1499« 
Cases mentioned in the Ar- (e) v. Sauly GwitU 

gumentSir Samuel Toller re- 1320. 1335. Anst, 332. 

VoL. I. L Evidence 



14 C 


CASCS IN CHANCERY. 


i8i2> 

ww 
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Smith. 


Evid/^iiceof Uniformity of Payment amounts to a Modus" 
decmandi: but it is said, that the Parliamentary and 
Ecclesiastical Surveys are inconsistent with the Modus • 
US' according to them the Vicar had more than, or as 
much gUS, the estimated Value of the Living. The full 
Value however might not have been stated in the Surveys; 
or possibly some of the Lands in the Parish may have 
since' been gained from the Sea; increasing the Tithes. 

The Plaintiff has offered no Evidence of Variation in 
the Payment of this Modus ; or that Tithes have ever been 
paid in Kind ; and the Surveys are so far from being en¬ 
titled to implicit Credit, that Coumissions have at dif¬ 
ferent Times issued Jo ascertain ; what Tithes have been 
fraudulently left oubof them. 

Sir Samuel Romil/jff in Reply. 

This Endowment recites, that no Vicarage had ever 
hitherto been created; and that it was then first created. 
The Objection is, not Uncertainty as to ibe Titlics covered, 
but that being for vicarial Tithes, it is a Modus for Tithes, 
not then in Existence ; which could not have existed in 
this Parish before 1367. Vicarial and small Tithes arc 
not here synoiiimoiis j Hay being expressly mentioned. 

Admitting that the same Strictness is not ro(|uircd in 
stating 0 . Modus by Answer as in a Bill, it ought to be the 
.stime in Substance. In the Cases, mentioned from Toller, 
it appeared, that, though the Parties had made Mistakes, 
they had proved in each Instance a good Modus. This 
seems to be a Composition by the Vicar at the Time of the 
Endowment, long since the Time of legal Memory ; and 
tlicfore cannot be a Modus, No Case is made for an 

. I 

Issue. The parol Evidence proves nothing more than 
Payment of One Siiilling an Acre as an ancient Com¬ 
position; 
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position: not One Witness speaking of it as a Modus : 
nor is that Word to be found in any Part of the written 
Evidence; not even in the Books of the former Vicars. 
All the Receipts refer to one rarni; but not one of them 
speaks of a Modus: most of them being for Tithes ^ a few 
for Composition. The Supposition, that Lands were 
recovered from the Sea, is mere Conjecture j and it is 
extraordinary, if so great a Quantity lias been recovered 
since l649; when the Parliamentary Survey was made, 
that it should merely remain in conjecture; no Evidence 
existing of it. The Surveys are of high Authority, and 
of great Accuracy. 


1812. 

Scott 


V. 

Smith. 


77(c Master of the Rolls. 

If this Case had stood merely upon the parol Testi- Dec»\\ 
mony on the one Side, and the Inference to be drawn 
from the Ecclesiastical and Parliamentary Surveys, on the 
other, 1 should have been disposer! to send it to an Issue; 
instead of taking upon myself in the first Instance to 
decide upon the Effect c»f this conllicting Evidence. The 
Depositions seem sufficiently to shew the Existence of a 
customary Payment for Marsh Lands, as far as living 
Memory, or the Tradition of fhe Parish, can reach ; and 
there is no Trace whatever of tlic actual Pavment of 
Tithes in Kind for those Lands. The Surveys on the 
other Hand tlo go a great way to shew, that at the Period 
when they were made, the present Rate of Modus could 
hardly have been payable: yet it is possible, that the then 
Value of the Vicarage might have been under-rated : or 
that the Quaiility of Marsh Land might liave been less 
than it is now; or both. I should therefore hesitate to 
come to an absolute Conclusion against tiic Antiquity of 
the Modus from a mere Comparison between the former 
reported Value of the Vicarage, and the Amount of the 
Payments at the present Day. 

L2 


A more 
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A more serious Difficulty however arises from the PiO' 
duction of the Instrument; by which, it is clear, this 
Vicarage w'as at first established, as well as endowed. It 
' shews, there was no Vicarage in this Parish before the 
Yea;* 1367; which is long after the Time of legal Me> 
mory. Now the customary Payment of One Shilling for 
avery Acre of Marsh Land is stated to have been imme* 
morially made to the Vicar in lieu of Tithe of Hay (one 
of the Tithes, with which the Vicarage was endowed) 
and of all and every other vicarial and small Tithes. The 
Objection is, that, as before the Year 1367, there was no 
V icar, and consequently no vicarial Tithes in this Parish, 
the Payment stated cannot have been immemorially made. 
It is not, thatupo;! the Face of the Aforfar, as laid, there 
is any Defect whatever : hut the immemorial Existence of 
it is disproved. 

This therefore has nothing to do with the Cases, in 
whicli \\\eModus has been obscurely, or imperfectly, laid; 
hut the Court has from the Answei, or sometimes from 
the Evidence, been able to'colkct, what was the Custom, 
intended to be allcdged. Here is no Imperfection or 
Obscurity in the Answer. If the Allegation were true in 
point of Fact, it is not coTntended that the Modus would 
be bad in point of Law: but the Plaintiff shews, that the 
alledged Payment cannot have existed beyond the Time 
of Memory, Is it to be said, that, whenever the Evidence 
disproves the ModuSf as laid, the Court is to set about 
framing such a Modus as the Evidence would not dis- 
, prove f It is true, there might be a Modus, which the 
Establishment, or Endowment, of the Vicarage within the 
Time of Memory would not at all affect; fqr, if a Modus 
could be presumed as against the Rector, before the Vi¬ 
carage was created, the subsequent Endowment would 
not affect the existing Right; and, although it should spe- 
eify the Tithes, yet it would operate only upon UtitModu 

substituted 
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.ubsUtutcd in the Place of those Tithes : but, to intro¬ 
duce such a M^dia into this Case, the Court must wholly 
recast that , which is laid ; and take from it every Part of 
the specific Description the Defendants themselves have 
chosen to give to it. That, I think, cannot be done ; and 
therefore the Plaintiff must have a Decree, with Cos^. 


1813; 

Scott 

V, 

Smith. 


LIVESEY V, WILSON. 


Lincoln's 
Inn Hall. 

1813, 
Dec. 14. 


T he Defendant in his Answer to a Bill for Spe¬ 
cific Perforinatice having stated, that he took Pos¬ 
session of the purchased Properly^ subsequently to the 
Period, when the Contract was entered into, moved, that 
he may be at Liberty to file a supplemental Answer ; upon 
Affiduvii, stating that he took Possession under the 
Articles of a Part of the purchased Premises only; being 


Liberty by 
supplemental 
Answer to cor¬ 
rect a Fact, by 
stating, that 
Possession was 
taken under the 
Contract of 


in the actual Possession of the House, other Part of the partof thePre- 

purchased Premises, at the date of the Contract, as Te- mises only, not 

nant; and having beerf so from the 5th of Octobery i808, whole, as 

stated in the 

Answer, the 

^ Defendant be* 

Pact to his Solicitor; not confieivingit at uli material to be previously 

introduced into his Answer; and that it was not omitted {n Possession as 

by Design or Intention in any Respect; but arose purely Tenant of the 

through Ignorance. 

Mr. Wingfield, for the Motion. 

The Lord CtiANCE[.LOR. 

The Pact, now desired to be introduced, may amount it material, rel 
to the most material Fact iq the Cause. The whole Cui^e fused, without 

an Affidavit, / 

• * 

that he meant by the original Answer to swear to the Fact^ as it 


other Part, and 
swearing, that 
the Mis-State, 
mebt was 
merely from 
not conceiving 


about Three Months before the Date of the Contract. 

9 

that the inaccuracy arose from his not before stating the 


really was 


may 
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may turn upon it. The Defendant having by his Ansvrer 
admUted, that he took Pusscssioii of the whole Property 
uiuk r the Contract, why am 1 to permit him to slate, that 
betook Possession of Part of the Property only? It is 
not the Mistake of a Pact; and the Consent of the other 
Party is immaterial. 1 am unwilling to make such aPre- 
c6dcni; and consider this Motion as of such Importance, 
that 1 will not grant it; unless the Defendant will tell me 
on his Oath, that, when he swore to his original Answer, 
lie meant to swear in the Sense, which he now desires to 
be at Liberty to swear to: if he did not, I w'ill not suffer 
him to avail himself of tlie Fact, as he now represents 

it (fl). WHITE 


Instances of per¬ 
mitting and re- 
fosing Aniejid- 
meat by Supple- 
meotal Answer. 


(a) With respect to An¬ 
swers the Court has indulg¬ 
ed Defendants by permitting 
them to amend in Cases of 
Mistake : 1st, in small and 
immaterial Matters, Berney 
▼. Chambers, Bunb. 248. Sed 
vide Montague v, 

Gmll, 074, ^ote j and WiU 
lis V. Fowler, Gwill, 1242 : 
2dly, where a Mistake had 
crept into the Ingrossmont, 
Gainsborough v. Gifford, 2P. 
Wms. 426 : 3dly, where new 
Matter has been discovered 
since the original Answer put 
in, Patterson y. Slaughter, 
Amh 292. VFdls V. IVood, 10 
Pies. 401 : 4th, in ease of 
Surprise, Chute v. Dacre^ 1 
Eq. Ca. Ab. 29. Foster t, 
Foster, 2 Bro. C. C. 619. 
Pearce v. Grove, 3 Atk, 
522. Amb. 65. S. C.: 5thly, , 


in Mistiikes of Names, Grif- 
Jiths V. Wood, 11 Ves. 63. 
But where the Defendant 
mistook, 1st, the Law, Pearce 
V. Grove, 3 Atk, 322. Ajnb. 
63, S. C.: 2dly, where the 
Defendant had unintention¬ 
ally perjured himstdf, and an 
Indictment was suspended 
over him ; and 3dly, where 
from the Circumstance, that 
at the Time of the Answer 
put in the Defendant had not 
set forth his Defence from 
an Inability to state it with 
Precision, 2 Anst. 363, the 
Court has refused him the 
Indulgence of amending. As 
to the Mode of amending, the 
Practice formerly was, to al. 
low the Answer to be taken 
off the File, and a new An¬ 
swer to be put OP it. But the 
present Practice is under« 

stood 
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WHITE ». FIJSSELL. 


Likcoln*8 
Imn HaxiIi* 
1812, 
Dee, 21. 


O N the 6th of Ju!y, 1812, an Order was obtained 
by the Defendants for a Commission to cxamiile 
Witno''.' as to the Credit of a Witness, examined in the 
Cause Oil the Part of the Plaintiff, and as to such parti¬ 
cular Facts as were not material to what was in Issue; the 
Consideration of the Costs being reserved until after the 
Hearing; which this Orticr was not to delay («)• On the 
15th of the same MSntli the Cause came on to be heard 
at the lioHs; when, the Dtd’endan^s not admitting the 
Plaintiff’s Title, as I'irst Cousin of a certain Person, the 
Merits were not gotie into : hut a Keferrnce was directe'd 


Commission 
to examine to 
Credit should 
be executed 
before Decree. 

Costs given on 
that Ground. 


to the Master to ascertain the Cous'ns living, with the 
usual Directions. 


The Defendants having exaiuiucd as to the Credit of the 
Plaintiff’s Witness subsequent to that the Plain- 

tift* moved, that the Defendants iniglit pty niin tlu Costs 
of the Application, rc.-'Crvcd^by the Order of thetitlt July, 
tJicCosts incurred by him in the Exccutii'U of the C'oin- 
inission; and the Costs of the present Application. 

Mr. IJallf in support of the Motion, 

stood to be to permit a v, Mcrion College^ SVes. 79, 

plcmental Answer to be filed, Dolder v.^Bank of England, 
leaving the Parties the Effect 281. IVells v, IVood, 

of what was originally sworn, 10 Ves, 401. 
with the Explanation of the (a) See Purcell v. M^Num 
subsequent Answer. Jennings 8 Ves^ 324. 


L4 


The 
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The Plaintiff is entitled to these Costs on Two Grounds; 
first{ the Commission has totally miscarried in its Attempt 
to affect the Character of the Plaintiff’s Witness: secondly, 
it has been improperly executed. The Costs having been 
reserved until the Hearing of the Capse, the Commission 
ought to have been executed before the Hearing; and by 
Idle Delay in executing it the Plaintiff is precluded from 
obtaining hU Costs, unless by a summary Application. 
The Execution of the Commission after the Hearing could 
have no other Object but that of injuring the Character of 
tlie Witness: and was therefore highly improper; and an 
Abuse of the Order. Another Objection is, that this 
Examination went to points in Issue, apd already examined 
to in chief; although it was expressly confined io such 
particular Facts ab wf^re not material to what was in Issue. 
No Example can be produced of examining to Ciedit after* 
a Decree; and Russell v. Jtkinson (a) shews that the 
Commission ought to be executed in Time to have the 
Benefit of it at the Hearing. 


Mr. Owm^ for the Defendants. 

4 

An Examination to Credit can only take place after 
Publication; and the Question is, whether this Cause 
lias been so disposed of, as tq prevent the Defendants from 
using the Depdsitions, taken under this Commission. The 
principal Point of the Cause has not been heard t and the 
Question, whether the Evidence, now objected to, is not 
to be used, remains for Consideration, when the Cause 
shall come on again. This Application therefore is pre^ 
mature. 

k 

I 

Ijord Chancellob. 

J am clearly of Opinion, that the Plaintiff is entitled 
to the Costs of the Commission upon this Ground. The 


(a) ^Duk,5Z2. 


Application 
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Application is of a Kind, always regarded with great Jea¬ 
lousy: for an Examination to the Credit of a Witness, 
who has been examined in the Cause. The Court, to 

t • 

’sustain its general Rules, require?, that the Examinatipu 
should be only to the Credit of the Witness; and to Facts, AppHetticm 
affecting Credit and Character only; and those not for Ezamlna. 
terial to the Matters in Issue in the Cause. All the**®" to Credit, 
Guards of the Court upon an Examination for this Pur- ^’^g^'ded with 
pose would be ineffectual by permitting it to take place 
after a Decree, it is obvious, that the Use of examining affecting 
to Credit is, that the Court may weigh the Testimony of and 

tliat Witness, to affect who>e Credit is the Obj<-*<M of llml Character only; 
Examination. The Court ought therefot? lo ooTt* Care, and nut mate* 
that the Examination to Credit should be line! b> foiv' the rial to what i$ 
Healing of the Cause : and 1 nin *atisiicd, iliiii was the 
Intention of the Court in tliis Instance. Upon Appeals On Appeals 
and Re-heaiings it has often been contended, that the and Re.hear* 
Parties may into fresh Evidence; and that has been‘“gs additional 
in some Instances permitted (o) : but, if it comes to a P**’- 

Question of Costs, and the Rule should be laid down, 
that you may add to yestiinony upon an Appeal, still the Rule U so 
Party, if he succeeds ought to indemnify the other for 
not having that Evidence at the Time it ought to have to Costs, 
been read. Upon general Principles, I must take the 
Master of the Rni/s to have attended to the Deposition 
of every Witness examined; and that he may have at¬ 
tached to the Evidence of this Man a Weight and Au¬ 
thority, which it might not have admitted, if this Exami¬ 
nation to Credit had taken Place at an earlier Period. 

* 

• 

Upon the mere Ground therefore, that this Copimissioii 
was executed after the Hearing, the Costs must be paid 
by the Defendant. 

(<i) See*10»f^s, 237> 8, Dashwood v. Lord Bulkeley, 


181 «. 

WaiTB 

• t 

V, 

Fussbll. 


CARLEN 
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CARLEN V. DRURY. 


Under a Bill TY Y Indenture, dated tho 21st of June, 1808, the 

by some Part-Plaintift's, the Defendants, and divers other Persons, 

ners in a joint agreed to become Partners in a Concern called TAe Bank- 

^ncern on be- Breweryy for a Term of Ninety-nine Years, subject to 

half of them- . • „ • ■ ■ . l /i. • 

, , certain RcKulniioiis; amongst wUicli were the tollowing;— 

selves, and the , ^^ ® 

others Three ^he Affairs ot the Concern should be conducted by 

Hundred in Drury and Two other of the Defendants by Name, as Ma- 
Number, for a nagers, at a certain Salary : each Partner to possess a seve- 
Dissolution, ral and distinct Right to his Share ; so that it should go to 
Receiver, &c. j,js Representatives, and not accrue to the Survivors that 
hnd an Account Managers may at'any General Meeting be removed 
alledgiug Mis. other Persons elected, such Removal being a[)|)roved at 
nan^ementby ^ g^^ond General Meeting; that General Meetings for the 
th* C Adjustment of the Alfairs of the Partnership ^^hall be iield 

... « ' at Lady-dau and Michaelmas, or withiti a Month after 

Bed to interfere , i in i 

. , . at such Place as the Managers shall appoint: that a Com- 

oy Injunction . i i i ’ 

andtheappoint *“‘*-^*^ twelve oI the Partners shall be annually ap- 
ment of a Re- auditing the Accounts, and to advise the Ma- 

ceiver, in the n»gers for the better carrying on the Trade; and in case 
first Instance, the M anagers should misbehave themselves, this Commii- 
nntil they had Seven of them, were authorised to call a special 

tried the Means General Meeting of the Copartners, to make a Report 
of Redress, pro. thereon ; the Coinmitte were to meet every Six Weeks; 
tided by the and in case of Emergency oftener, if Two-thirds of it saiy 
Articles. fit; the Managers wore invested with full Authority to 

' As to the Le. regulate the general Affairs of the Concern, us Eactors ; 
galityofaPart-in case }lic Affairs of the Concern became embarrassed 
nership of Six- in tlie Opinion of the Committee, or any Seven of themj| 
teen Hundred 

Shares (SeeStat. 6 Geo, 1. c. 18. s. 18) and, if legal, the Capacity of 
some to sue for a Dissolution on behalf of the reit, and as to the H(?(.eBsity 
of an Offer of Contributions to Losses, Queer?* 




a General 
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a General Meeting was to be convened, to consider wbe- 
tlier the Capital should be increased, or the Partnership 
dissolved; but no Dissolution was to take place, until 
twice deliberately put, and carried by a Majority of Three- 
fourths of the Partners, at a General Meeting; rnduuleSs 
confirmed by a siinilnr Majority at a subsequent General 
Meeting, specially to be convened. This Deed was sub^ 
scribed by between Two and Three Hundred Persons. 


1812 . 

W^i/ 

Carlbx 

0 . 

Drury. 


A Bill was filed by the Plaintiffs, who were Six of the 
Committee, on belialf of themselves, and all other the 
Partners, against the Defendants, Tlirce of whom were 
the Managers, and Six of w Imm were Comniittce-meii; 
alledgiug Circumstances of gro,sS Mismanagement, and 
Neglect on the Part of the iManagCruS; and piayiiig an 
Account, a Dissolution of the Partnership; that a Receiver 
might he appointed, and in the mean l iine that the De¬ 
fendants might be injoined from receiving the Rents, from 
contracting Debts, and collecting the Effects of the Con¬ 
cern, &c. 

A Motion was made for an Injunction and Receiver. 

Sir Samuel JRomill^f and Mt. Bell, for the M»>tion. 

Mr, Hart, and Mr. Wear; Mr. Leach, and Mr. Shad- 
well; and Sir ytrthur i'lggott, for the «:cvoval Defendants. 

No substantial Ground has been laid for the cxtr.'iordi^ 
nary Interference of this CouTt. The Plainlilf-, who arc 
only Six out of Three Hundred Persons," might if really 
aggrieved, have resorted to the Moans Redress, given 
them by the Articles. They have no Right to coinc here, 
until they havj failed in obtaining Justice by pursuing the 
Course, suggested by the Articles. Besides, the Partner- 

ship 
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ship itself is illegal within the very Terms of the Act (a) f 
The king v. Dod^ (6). fh$Kiug v, Wehb (cj, 

.If Persons conspire to raise transferable Shares it is 
Nuisance within the Words of the Statute ; and the Under- 
tnkingj’by which it is to be effectuated is itself void. The* 
Act, which is founded upon the soundest Rules of Policy; 
will, if this Partnership stands, be directly evaded. 

Sir Samuel Romillj/^ in Reply. 

'Fliere is no Ground to contend, that this Case comes 
within the Act. The Decision of The King v. Webb pro¬ 
ceeded on the Ground, that the Shares wefe not transfer¬ 
able, but on certain (Conditions. In Principle the present 
Case is the same as that; which bears no Resemblance to 
The King v. Dodd : a Case, decided on another Ground. 
The Objection, taken to the Interference of the Court, 
that there are other Means of Redress pointed out, by 
calling a General Meeting, cannot prevail against the 
pressing Occasion for such Interference : the Concern 
being threatened with immediate Ruin, if that Interference 
shall be delayed. Nothing can,more strongly prove 
this than the Fact, that, thopgh the original Capital was 
upwards of agl(X),0C)0, the present Funds scarcely amount 
to .£ 11 , 000 , not more than Two Shillings in the 
Pound. 

The hard Chancellor. 

* 

I do not enter into the Question, whether this Partner- 

i 

ship falls within the Terms of the Act; which, according 
to the View 1 take of the prefect Motion, it is unnecea-. 

(a) 0 6r«o. 1. c. 18. s. 18. fc) 14 East, 406. 

(b) 9 East, 519, 


HBty 
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sary to consider. I also lay out of my View the small 
Interest, which the Plaintiff possess in this Concern; 
though hound to recollect the Amount of their Share, 
compared to the whole Value. Whether this Concern, 
which commenced in 1808, be, or not, a Nuisance within 
the Terms of the Act, it is certainly of great Im^ortagce 
to the Parties interested to be aware of their Rights and 
Responsibilities. 

I hold it to be clear in the first Place, that, according 
to the Rule of Law the Person, who takes upon himself 
the Management, is answerable to the whole Extent of 
his Engagements ^ secondly, that each Individual is at 
Law answerable for the Amount of the whole of the 
.Debts of the Concern; and thirJly, that each Individual 
is liable to a Contribution for what the Agents have paid : 
but, where the Nature of the Institution necessarily re¬ 
quires a great Number of Persons to be concerned, it is 
iinpossil-le for tlie strong Arm of the Law, however 
powerful, to grasp them all. In the present Instance, 
there is not only nothing to prevent, but the very Terms 
of the Articles provide, that One Thousand Six Hundred 
Persons may eventually be interested in the Concern. 1 
agree with what has been urged for the Plaintiffs, that, 
if the Means of Redress, provided by the Parties them¬ 
selves ill the Articles, are not effectual, this Court will 
interfere. These Parties have however put themselves 
under the Controul of a Committee as to many Things 
of considerable Importance to their Interest. They .seem 
to have been aware of tlie Inconvenience, arising from the 
Number of Proprietors ; and as it Was material for tliein 
to guard against Disputes, so likely to be generated under 
thU Order of things, Managers arc provided; and that 
this might not be insufficient, Two annual Meetings are 
to be held. 


181 ^ 

Caxliv 

V. 

Dauay. 



158 


CASES IN CHANCERY. 


1812. 

Carlsn 


V. 

Pbuhy. 


, It is true, those Mefriujis are to be ai the Discretion of 
the Mansiurers: hut i have no Difficulty in saying, that 
tlii'* CouiL vv.-'ltl luiiipel the Managers to appoint Meet¬ 
ings ; tills being but casus omsusts in the Articles. They 
likc'.vise provide for removing the Managers; and, not 
HfcU'tin^ entirely to their Providence, make a Provision for 
a standing Committee of Twelve Persons. If the Con¬ 
duct of the Managers came under the Discussion of the 
Committer, there mnst, as I construe the Articles, be 
a subsequent Meeting;.to determine whether the Ma¬ 
nagers should be dismissed, or not; but tlie Articles pro¬ 
vide, that a Dissolution shall only take place in One In¬ 
stance. Here, however, J observe, that there is a Prin¬ 
ciple of a Court of Equity paramount these Agree¬ 
ments, in respect of which this Court will interfere; but 
not in the first Instance, In order to obtain that Inter¬ 
ference a Case of Iheach of Engagement, or Abuse of 
Trust, must be established to the Perfect Satisfaction of 
the Court; that Persons wiil not according to their Duty 
attend to the Interests of the Concern. The Managers of 
ihisConcein :.n entrusted to a grc;.t Extent to increase 
the Capital at tin ir Discretion; which I take to be a 
very material Circuuistance. This Court is not to be re¬ 
quired on every Occasion to takt* the Management of every 
Playlioioc and lircwhonse in tlie Kingdom: but, if the 
Ca&p 'U'ltliics the Interference of the Court it may ap^ioint 
aMaiiii rr in the Interun, for ihe. Purpose of winding up, 
and I lining an laid to, the Conci^m. 'The Court however 
is not at once to assume, that the « ominittee will not act. 
Here are I’w idve 'I’rustecs. is it then founded in Contract, 
that Six can hVie r That is a ('ase actually shut out. 

Tlie\ I oine lici t, iheii, on the Uruund, not that the Contract 
furiiishc:> no iledress, but that there is bad Managemmt. 


Suppose, that after the Appointment of a Receiver the 
second Meeting should take place; and it should be 

decided 
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decided at that Meeting, that the Concern should go on 
as usual, or in some other Manner differently from the 
Course I had ordered : what would be the Result ? If, 
liowcver, a Case of Delinquency should be clearly made 
out, I do not hesitate to declare, the Court would act: 
but there must be a positive Necessity for the Intcrferenqp 
of the Court, arising from the Refusal or Neglect of the 
Committee to act. That may raise a Case fur prompt and 
immediate Interference: which I cannot say exists at pre¬ 
sent. I express no Opinion upon the Questions, whether 
this is a legal Partnership; and taking it to be so, whether 
the Plaintiffs can file a Bill for a Dissolution on behalf of 
near Three Hundred other Persons; observing merely the 
Difficulty, that must arise, if those other Persons wish the 
Partnership to be carried on ; and, ^if the Society be an¬ 
swerable to the Managers, and bound to a Contribution 
to Losses, &c. whether any one can institute a Suit here 
without offering to contribute: but, confining myself to 
the Object of the present Motion, I think I cannot now 
interfere: tlic Plaintiffs having a Remedy in their own 
Hands, to which they Ipive not resorted: desiring to be un¬ 
derstood, not to repudiate the Jurisdiction j but that I 
will not interfeiT, before the Parties have tried that Juris¬ 
diction, w hich the Articles'have themselves provided («). 


1812. 

Cahlkn 

V. 

Drurt. 


The Motion was refused with Costs. 

(«) See Waters v. Taller^ 15 Ves. 10. 


UAWSON, 
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RAWSON, Ex parte, 
MASON, Ex parte. 


1813. 

Jan. t 6 , 27 . 

Font Part- 

ners. T«o car- Sherringfon, George Cooper, Leonard Cooper^ 
»>" tog** yf^nngf carried on Trade together, as 

Trad • first »nd Sherrington and George Cooper were 

engaged together in a distinct Business. On the 21 st of 
Fehruaiy^ 1811, a Com mission of Bankruptcy issued against 
Sherringto! and Geoige Cooper \ under which they were 
declared Bankrupts. On the 14tii of March, 1811, a 
Commission issued against the Four; under which they 
were all declared Bankrupts. On the 29 th of the same 
Month, a separate Commissi) m issued against Leonard 
afterwards s«. Cooper : but he was not declai) d a Bankrupt under it; and 
paratt' Commis- on the 24th of April, 1811, a separate Commission issued 
sions aj^ainst against Young: but he was,not declared a Bankrupt under 
the Two, who it. Various Proceedings had taken place under the Com¬ 
mission of February; such as Sales, Receipts of Money, 
Actions, &.C. and Orders had been made on Petition 
under the several Commissions. 


joint Cominis 
sion a^iiinst 
those f wo: 
then a joint 
Commission 
against the 
Four ; aad 


were not Ob¬ 
jects of the 
first Commis¬ 
sion. 

The Commis 


A Petition was presented^ by the Assignees under the 
sion against the Commission against the Two, and the Assignees 

ed°”*^co* ^”**^®*^ the joint Commission against the Four: praying, 

, n rmiiig Two separate Commissifms against Leonard 

rurchases uu ,, , - , • • 1 . j j 1 

der the first Cooper and* John Young might be superseded at the 

^ . . Costs of the respective petitioning Creditors and Soli- 

Commission a. • r r o 

gainst the I’woj i Commission against Sher^ 

lh.‘ onl)- Com ^nd Gforge Cooper should be superseded, an 

mission sirietly Arrangement might be made to prevent the Impeachment 
legal iiid pro- any of the Proceedings under ii. 
vioii'}: !»v Ar- 

ranj* nn^nt for Sir lioiuiUy, and Mr.Fleald, for the Assignees 

futiK. ):.< ra. under the Joint Commissipn, against the Two; and Mr. 
tioKS u.tUtr it. Hart, 
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ilart, and Mr. Wear, for the Assignees under the* joint 
Commission against the Four. 

The Objection to the Commission against the Four 
from the previous Commission against the still 
existing, without Certificates, is a mere Objection of 
Form against the realJustice of the Case; requiring a 
Commission against the Four. If it should, however, be 
thought necessary or convenient, both these Commis¬ 
sions may be supported; as was done in the Time of Lord 
Hardaicke, A more recent Instance of concurrent Com¬ 
missions is that of the Gosport Bank {a) ; and both may 
be maintained, at least for the Purpose of proving Debts. 
The constant Course is to supersede a Commission against 
some of the Partners; in order to open the Way for a joint 
Commission against all; taking Care to do Justice to 
those, who sued out the firii|| Commission (6). 


1813. 

RAWlOVy 

Ex parte, 
Maeow, 
Ex parte. 


Mr. Cullen, and Mr. Bell, for the Assignees under the 

'I'wo separate Commissions. 

• • 

These Petitioners have no common Interest. The Com¬ 
missions against the Two and the Four cannot subsist 
together: the first being valid, the other must fall j and 
the Consequence is, that the separate Commissions are 
free from Objeciion. If, however. Convenience is to 
govern, the Property will from the peculiar Circumstances 
of this Case be most convenientiv administered under the 
joint Commission against the Two, and the Two separate ' 
Commissions: but though upon the,Ground of Conve¬ 
nience the subsequent Commission against the Four should 
be supported, the Assignees being ordered to confirm 


(a) Fa pfirte Scotty Rosens parte Upkam, \J Ves, 212. 
Bankruptcy Ca, 12. See also (b) Ex parte Brown, Ante, 
Expa/rte Perrp, ibid, Ex 60, 

VoL. I. M Sales 
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1813. 

Ravsok, 
Ex parte. 
MasoKj 
Ex parte. 


SaWunder the former Commission, how are Judgments 
obtained, how is the Case of Commitment, to be pro¬ 
vided for ? As to the Cases alluded to in the Time of 
Lord Hardwicke, Experience has proved t»-e Incon¬ 
venience of that Rule; which has not been sanctioned 
Uy recent Practice. The Case of the Gosport Bank was 
merely a temporary Commission for a given and limited 
Purpose. The liffect of superseding the separate Com¬ 
missions will be most mischievous; depriving the sepa¬ 
rate Creditors, and the Bankrupts, of the Benefit of the 
Bankrupt Laws, and the latter especially of their Certi¬ 
ficates. 


Sir Samuel Romill^. in Reply. 

There is no Ground for imputing Collusion to the* 
Assignees under the joint Commissions: no Advantage in 
suffering the separate Commissions to stand: and no 
Inconvenience in superseding them. The Solicitors, who 
took them out, assumed, that your Lordship would act 
contrary to all Practice by superceding the Commission 
against the Four. The Argument amounts to this i that, 
if a separate Commission were taken out against J. and 
then a joint Commission against and S, a separate 
Commission may issue against B, the joint Commission 
against A. and B, being void, as there was a Commis¬ 
sion previously existing against A .; but the Rule is, that 
where there is a legal separate Commission, and after¬ 
wards a joint Commission issues, which strictly is illegal, 
the legal Commission will be superseded; as it is for 
the Interest of ah the Creditors, and prevents Expence, 
to have the Properly administered under the joint Com¬ 
mission ; which was in the first Instance informal and 
illegal. If no Sales or other Acts had taken place under 
the joint Commission against the Two, this Petition 
would have been of course; and as the Effect of all, 

that 
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that has been done; may be secured by Arrangement, 
those Acts form no Impediment to the usual Course. 
The Destruction of the Certificate is not a Consequence 
from superseding the Commission: vrhich the Statute (u) 
declares a Bar, except in the specified Cases ofiFrau^, 
Gaming, &c. (6j. 


1813. . 

v-<vo 

Rawboit, 

Ex parte, 
Masok, 
Ex parte. 


Jan. 27. 


The Lord CmAUCKh'f Qa. 

An Order, which was made in August, has placed 
these Parties in Circumstances, that make it no longer 
unfit for the Assignees of the Two and the Four to join in 
this Application. A Difficulty arises in this Case from 
the clear, establishech Law, that strictly the Commission, 
first taken out and prosecuted, is the legal Commission: 
and the Practice, which, after frequently changing has 
been long settled; that, where different Commissions are Settled Rule, 
taken out, all being invalid except One, the Lord Chan- *" case of dif. 
cdlbr is in the constant Habit of holding, that, if Jus- lucent Com- 
tice, the most ample Justice, can be done to the Cre- ““ss'ons of 
ditors and Purchasers under the first Commission, that 


support that, 
which wil do 


Commission shall be Supported, under which*the most 

ample Justice can be done to all: cutting down all the , 

the most ample 

rest. , 

Justice j super* 

seding all the 

Lord Hardwicks certainly did, it is difficult to say how, 
sustain joint and separate Commissions, all at the same former 

Time; and it was impossible that he could have made Practice to 
the Orders he did make, unless he was prepared to go support joint 
farther; to the Extent of giving Protection by Orders, in and separate 
the Nature of an Injunction. * Commissions 

at the same 

In the Period, while I attended that Bar, a different 

Course prevailed. Where there was a Partnership Com- 

miss'on alone 


(a) Stat. 5 Oeo. 2 c. 30. 


(h) See Ex parte Tobin, • 

n , With distinct 

Post, 

Ma 
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1813. 

Rawson, 
Ex parte. 
Mason, 
Ex parte. 


Five'Persons, for Instance, und distinct Partnerships of 
Four, Three, and 'fwo, of them,, if Commissions were taken 
out against each Partnership ; and separate Commissions 
against each Individual, all those Commissions, except 
i^ie joint Commission against the whole Number, were 
superseded; and distinct Accounts were directed of the 
different joint and each individual Estates. The Effect 
was, that the Affairs of Bankrupts of that Description 
were adttiinisf&red at much less Expence, and with much 
Jess of Complication and Difficult}', than by supporting 
all the Commissions; or, as is insisted upon here, sup¬ 
porting the joint Commission against the Two, and the 
separate Commissions against the Ttvo others ;> where the 
Effects of the Fourr are to be collected; requiring the 
Co-operation of all the Assignees under the different 
Commissions; which in many Cases cannot be had with¬ 
out great Difficulty ; and ip some would be impossible. 


Considering this therefore as the Case of a joint Com¬ 
mission against Four Persons, liable to no Objection but 
the £xist(:;ncc of a previous Comifinission against Two of 
them, and nothing having been done under that Commis¬ 
sion, I should have only to follow the Example of my 
Predecessors: but, supporting the subsequent Commis¬ 
sion, and superseding the iirst, 1 must take Care that Pur¬ 
chasers under that Commission are saf^. Under the separate 
Commissions nothing has been done. I'he Purchases 
must be confirmed; and the Expences defrayed out of 
' the Assets. As to the Actions, in most Instances the 
Fruit of them has been oRtained; and an Arrangement 
may be made for carrying on the future Operations under 
the Commission against the Four. I will so express the 
Order as to the Commission against the Two^ which I 
do not mean at this Moment to supersejde, as will pre¬ 
clude Embarrassiuent from the Facts. 


RAMSBOTTOM 
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RAMSBOTTOM tJ. GOSDEN. 


Rolli. 
181*2. 
June 29* 
Dec, 18. 


T he Bill in,this Cause prayed the specific Performance Construction‘ 
of a Contract for the Sale of an Estate* by ijje of a Contract; ‘ 
Defendant to the Plaintiff: the Question raised turning that a Refer- 
upon the following Terms of the Contracteucc of the 

Exppnccs Was 

“ And it is hereby farther agreed that he the said confined to the 

“ George Gosden will forthwith make and deliver unto the Expence of the 

** said James Ramshottom or his Solicitor an Abstract of Conveyance : 

the Title of hini^thc said George Gosden to the said 

“ Land: and will also deduce a clear Title thereto and 

“ also that the said Geurge Gosden or his Heirs and all 

" other necessary Parties shall and will on or before the 

lOth of Mai/ next at the Costs and Charges of either 

“ or both of the said Partil's hereto in such Proportions 

“as shall be tielennined by liohert Telhott to whom 

“ the Decision oi the same is hereby referred exe- 

. according to 

“ cute proper Decds^of Conveyance for conveying and Instriic 

** assuring the P'ee-simple and Inheritam e of die Pre- 
“ mises unto the said James Uamsbottom his Heirs <>r 
“ Assigns free from all kiciimbraiices,” save a certain Purchaser 
Mortgage, should also* 

pay the Ex. 

The Defendant by his Answer staled, iliat originally pence of 
he had no wish to sell; that on being applied to by making out 
Plainlifi' he had so expres-ed himself; observing, tin'll, if the Defendants 
he did sell, he would have, a certain Priee per Acre.: anti Title, 
that he would not be at unv Expenee whatever; but must 
have the e’ear and full Amount of the Ptircliase-inoncy ; 
that the Plaintiff attempted to induce him to bear the Ex- 
pcnccs of making out his Title; but he refused; that 
the Piaintill' afterwards called on the DcfciidaiiL^s Soli¬ 
citor, and distinctly agreed to leave the Question of “ the 

M 3 “ said 
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'im 


ISIS. 

Rausbottom. 

V, 

I 

riniinBM. 


said Expences*' to the Decision of Tebbott ; and gave 
Direc'iions to have it so inserted in the Contract. The 
Defendant subtni|tied to make a good I'itle at the Expence 
of tlie Plaintiff; alleging, ihat at the Time the Contract 
was executed not only be and his Solicitor, but the Plain* 
ti^ understood, that the latter was .to bear the Expences as 
well of making out the Title as of the Conveyances of 
the Estate: the Defendant relying also upon the general 
Custom for the Purchaser to pay the Expence of the 
Conveyances. 


The Defendant’s Solicitor, who drew the Agreement, 
and Tebbott^ were examined to prove, that the Plaintiff 
agreed to pay the Ex pence of making out the Defendant’s 
Title; in deducing which some outstanding Terms were 
to be got in; and that the Omission of the Contract to 
express that intention of the Parties proceeded from 
the Mistake of the Solicitor.’ 

I 

Sir Samuel Romilly^ and Mr. Vtierton^ for the Plain* 
tiff, resisted the Introduction of parol Evidence to vary, 
or correct, the written Agreement upon the mere verbal 
Instructions of the Solicitor; though in some Cases In¬ 
struments have been reformed upon written Instructions. 
They cited, and distinguished, The Marquis of Townsend 
V. Slatigroom («), Lord Imham v. Child (6), Lord Par/- 
rnore v. Morris (c), FUmer y. Gott fdj^ Rich v. Jack¬ 
son Parteriche v. Porelet (f'). Lord Milton v. Rdg- 
worth fgjt Hare v. Shearwood (h). Phot v. Selway (ij^ 
Jdynes v. Stutham {k), and Clark v. Grant (!). 


<o; 6 P«. 328. ’ 

(5) 1 Bro. C.d. 92, 
(s) 2 Bro. C.C. 219. 
(d) 7 Bro, P,C. 70. 
(ej 4 Bro, C,C, 514. i 
Ves, 334* Note fc). 


(f) 2Jtk. 393. 

(g) 6£ro. P,C.SS7. 
Ch)3Bro,C,C, 168. 
lO 2 Ch. Ca. 143. 

(5) 3 jitk, 388. 

(0 14 Per. 519. 


Ml 
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Mr. Leach, and Mr. Wilion, for the Defendant. 1812. 

Rausbottom 

This Agreement varies from the Intention of the Par- ^ » 
tics at the Time of signing it; and why is not that, when GosDEif 
produced by Accident or Mistake, as good a Defence, 
as when created by Fraud; as in Woollam v. Heatn (a), i 
Accident or Mistake can seldom be proved by writt(Ai 
Evidence. 

Sir Samxl RomiUy, in Reply. 

The Admission of such Evidence would be most 
dangerous. The Security of a written Agreement would 
be vain ; if it remajped thus at the Mercy of the Person, 
who drew it; if it depended upon him afterwards to say, 
what sh.'ill be the Terms. Here is no Omission from 
Hurry or Accident, The Evidence does not amount to 
this ; that any Thing is omitted, which he was instructed 
to insert. He drew the Agreement according to the In¬ 
tention of the Parties, as ]ie understood it at that Time; 
but his Construction is.erroneous. It is probable^ that 
in the Course of the Treaty this Objection, so contrary 
to Practice, was given up by the Defendant,: but to 
what can the Court look but the Agreeiiient itself; unless 
Fraud is proved ;.or ^oipe Qmissiqn from Inattention, 8cc. f 


T%eMA3TEK of the Rolls. 

There is no Question in this Case as to the Substance j 

of the Agreement: the Dispute relates only to the Ei- • 
pence of making out the ^itle. The Defendant says, 
that, having originally objected to beat that, or any other, 
Expence, attending the Sale, it was ultimately agreed, 
that Tehbott should determine, by wliom, and in what 
• 

(a) 7 Kes, 211. See ^so Higgenson y. Clowes, lb Vet, 5itf, 

M 4 . Proportions^ 
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Proportions, all the Expence should be borne. It 
contended by the Defendant, that this is provided for by 
the written Agreement; or, if not, that the Provision has 
been omitted by Mistake ; which he offers to prove by 
the Evidence of the Person, who drew the Agreement. 
As to ^he Construction of the ‘'Agreement, if the De¬ 
fendant is right, there is an End of the Case: if not, 
the Question is, whether Evidence of the Mistake can 
be admitted. 

Ill my Opinion this Agreement refers nothing to Ttl~ 
hott except the Expence of the Conveyances. The Pro¬ 
vision as to the Title is distinct and separate. The Plain¬ 
tiff himself is to make out his own Title: it is not indeed 
said, at his own Expellee: but that follows, if there is no 
different Stipulation ; which I think in this Case there is 
not. 

As to the Mistake, I conceive parol Evidence of it 
may be received. In Joynes v. Statham (n) Lord HofiU 
wicke held, that an Omission in an Agreement by Mbtake 
An Omission stood upon the same Ground as an Omission occasioned 
in an Agree, by Fraud. In that Case nothing was said in the written 
meat by Mis- Agreement as to Payment of Taxes; as nothing is said 
take stands oo in this Agreement as to the' Expence of making out the 
the same Title: but the verbal Agreement was, that the Tenant 
Ground as an should pay the Taxes ; and here it is said, a verbal Instruc- 
OmissioD by 

tion was given by the Plaintiff himself so to frame the 
Fraad. Agreement, that the whole Question as to the Expence, 

< both of the Title and Conveyance, should be submitted 
to Tehbott ; and it is alleged, that the Attorney, who 
prepared it, conceived, that the Words he had used would 
be sufficient for that Purpose. The Court thinks them 
not sufficient. The Omission therefore arises from the 

(a) 3 Atk, 388. See Rich 6 Vet, 334, Note (c). 

T. Jackson, 4 Bro, C, C. 514. 

' ‘ Mistake 


J819. 

Ramsbottom 

9 . 

Gosden. 
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Mistake of the Attorney, contrary to his Intention of 1818. 

the Parties; and that 1 think may be shewn by parol „ 

• Ramsboxtom 

Evidence. 

V. 

Gobden.. 

It seems to me, that the Circumstances of the Trans¬ 
action correspond with this Representation of the Attor¬ 
ney; as, if this Controversy ever existed between *these* 

Parties, it is most improbable, that it could have ended 
in the Manner supposed by the Plaintiff. The Defen¬ 
dant had objected to be at the Expence even of making 
out his own Title. He was not culled upon to bear any 
other Expence ; yet the Dispute is supposed to end in his 
taking upon himself absolutely the Expence of making out 
his Title, and then submitting it, as a Question tor the 
Determination of Tebbottj whether ^he should not also 
bear the whole, or some Part, of the Expence of the 
Conveyance; of which he had not before been called 
upon to bear any Part. It is most improbable, that the 
Plaintiff should have proposed such a Mode of termi¬ 
nating the existing Difference; or that the Defendant 
should have acquiesced in it. 

The Plaintiff must therefore submit to have the Agree¬ 
ment performed in the Way, contended for by the De¬ 
fendant : or the Bill must be dismissed. 


BURDEN 
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Lincoln’s 
Inn Hall. 

1813, 

12. BURDEN V. BURDEN. 


SuTviTiog inniHlS Cause coming on for farther Directions^ aQues> 
Partner, being ^ .JL rtion was raised, whether the Defendant, who was 
Executor, not one of the Executors, and also was surviving Partner of 
entitled without the Testator, should have an Allowance for his Manage- 
elpress Stipu. meut of the Copartnership Trade subsequently to the 
lation to any Testator. 

Allowance for 

carrying on the sij Samuel Romillyf and Mr. JBe//, for the Plaintiffs. 
Trade after the 


Testator’s The Defendant is not entitled to .any Allowance; since. 

Death. independently of ot^er Circumstances, the Profits made 

Allowed Ext barely exceed the commtm Interest. The Executor, therc- 
pences actually fijj-g not carried on the Trade to the Benefit of the 


incurred under 
an erroneous 
Conception, 
that he was 
sole Proprietor 
by Purchase 
from his Co¬ 
executors ; set 
aside as a 
Breach of 


Cestuis que Trust. A Trustee is bound to execute his 
Trust without Oompensalion. An Executor, indeed, if it 
be necessary to continue a Trade, m«y employ a Person 
to conduct it; and his Payments to such Person would 
be allowed: but, if the Executor 'carries on the Business 
himself, he cannot claim any Allowance. It is impossible 
to distinguish that from the other Duties, inseparable from 
his Character; such as collecting Debts, &c.; for vhjeh 
he is clearly not entitled to any Compensation. 


Trust; though 
bond fide. 


This Defendant stood in the double {Capacity of sur¬ 
viving Partner and Executor; and there is no Instance, 
that a surviving Partner, carrying on a Trade without the 
Consent of the other Parties interested, was held entitled 
tp an Allowance for Management. The Principle would 
be most pernicious, as applied to Executors, If in this 
Instance the Cestuk que Trusts have derived some Bene¬ 
fit, it is very small; and by no Means commensurate to 
the Risk of their Capitals; and an Allowance for Ma- 


nagemest 
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nagement, if it ought to be made, must refer, not to the 
Trouble of the Person employed, but to the Benefit, de- 
nveri to> the Cettuis que Trust from his Exertions. 

Mr. Leach, and Mr. Hertie, for the Defendant. 


1819* 

Buxbik 

o. 

Buauxn. 


The Executors sold to the surviving Partner: and the 
Master reports, that the Sum given was the full Value of 
the Property; which proves, that the Transaction was 
hona Jide» The Cestuis que Trust, receiving the full 
Value of their Properly, incurred no Hazard; and have 
no Right to complain ; as substantial J usiice has been 
done them. In conducting the Trade the Defendant has 
not only been exposed to much personal Labour, but has 
incurred considerable Expences irf Journics, 8ic.; of 
which, relying on the Faith of his Purchase from his Co> 
executors, and considering himself as thereby sole Owner 
of the Business, he has kept no Account. Sul'stantialJus- 
tice therefore can only be done to him by an Allowance 
for Management. Many Cases, in which Cestuis que 
Trust have been allowed Profits, or interest, at their 
Election, are Cases of mere Executors; who liaving an 
Option to carry on the Trade, or not, could not complain: 
but this Executor, being also.the surviving Partner, had 
in his own Right a distinct Intereat, which compelled him 
to interfere with the Trade ; and gave him the Right to 
do so. He has carried it on fairly; and Misconduct is 
not imputed to him. 


Sir Samuel Romilltf, in Reply. 

However material what is urged might once have beeri 
to the Defence, it is no longer so now; the Decree treat¬ 
ing the Sale by Two Executors to their Co-executor as a 
Breach of Tru'fet. This cannot be distinguished from the 
common Case of Executors carrying on Trade. 

The 
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1613. 

BCHDBir 

V. 

BuBOBtr. 


, The Lord Chancellor, 

Without putting the Case on any other Grount^ I take 
it, that the Defendant must be considered as carrying on 
the Trade for himself and his Copartners. Even if he 
had yarried on the Trade under Articles, he would not 
'without an express Stipulation have been entitled to 
an Allowance for his Management, and Time. On the 
other Hand, what is urged as to his Expences appears 
material j as he proceeded on a Mistake; considering 
himself as sole Owner of the Trade. I consider him 
as entitled to those Expenc.es; but not to any Allow- 
aiice for his own Time and Labour. 1 take this to be 
the Distinction ; and tliat, if a Man enters into Articles 
of Copartnership, and the Children .ire to succeed to the 
Share of their Parent, the surviving Partner is not en¬ 
titled to an Allowance for carrvins on the Trade. What is 
this bufa Case of voluntary Management by a surviving 
partner for himself, and the Children of a deceased Part*? 
iier i 

Let tlm Defendant hand over to the Plaintiff the Items 
of the Sums, actually expended by him; a Moiety of 
which he must be allowed : but nothing for his Manage¬ 
ment, Time, and Labour. 
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HILL v. COCK. 


I.lNC»i:>N*S 
Inn Hall. 
1813 . 

•!««. 14 , 22 . 
D«vi»e after 


T^ILLIAM Farnham by Will, dated the 19th ot Devise after 
June, 1800, after giving certain Annuities which he Payment of 
charged upon particular Estates, and devising the EstatesiDebts, Lega. 
so charged, bequeathed some pecuniary and specific Le- 
gacics; and after Payment of his Debts, Legacies, and 
Funeral Expences, devised other Freehold and Leasehold 
Estates, subject to the Mortgages and Incumbrances Estates to ji, 
thereon unto John Cock (Son of his Relation) his Heirs subject to In* 
and Assigns. The Testator then proceeded to give and cumbrances : 
devise unto Jofm Coek nad John Lasjrtfnw, their Heirs, and of all other 
Evecutors, Administrators, and Assigns, all other his 
Freehold and Lea:,ehold Estates, together with all his 

personal Estates and Effects whatsoever, ** ther with all his 

soon alter his Death as they could, to vend, sell, and dis- personalEstate, 
pose of, his Freehold and Leasehold Estates, and also ol to Trustees, to 
his personal Estate and Effects to the best Benefit and sell; and out of 
Advantage; and out of the Money arising therefrom " in the Money in 
V the first Place'’ to pay and reimburse themselves all 
reasonable and iiecessar}' Costs, Charges, and Expcnccs, ^ ^ 

Ill • I i_ u k pcnCrS ill XiXCm 

liliatsoever, which they shouiuj)r might bear, pay, be put 
unto, or sustain, in. or about* the E.xecutioii of that ^ Yrnst; 

AVill, or the Trust thereby in them reposed ; and lastly and without 
lie did thereby appoint b^s said Trustees John Cock and farther Diipo* 

John JLawrence Executors of his AVill. sition appoints 

ing theTrnstees 

By a Codicil, dated the 10th of Jo/may', 1802, lije 

Testator bequeathed pecuniary and specific Legacies; 

directing, that they should be paid ofit of his real and A reiultiog 

personal Estate ; with the Payment whereof he thereby Trust aa to Uit 

. charged and made the same lihble. ^ 

° real Estate foK 

The Plaintiff, the Representative ot the next ot Km of 
the Testator, filed his Bill; on the Ground, tliat the 

Testator 



J7i 


1813 

Hilz. 

V. 

Cock. 


Jan. 


Clear Rale in 
Equity, that, 
urlieri* rosl 
Estate it direct, 
ed to lie con- 
▼erted into . 
personci ^nf a 
Purposs which 
fails either 
whoHj or par. 
tially. to that 
Eitent the 
Money is con. 
aiderod real 
Estate. 
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Testator died intestate as to such Part of his Property 
and Eifects, of which no Disposition was expressly made. 

The Cause was heard for, farther Directions, upon the 
Master's Report; ascertaining the devi^sed Estates and 
the Testator's next of Kin. 

c 

Sir Samuel Romilfy, and Mr. WingfiMf for the next 

of Kin. 

\ 

Mr. Heald, for the specific Devises John Cock, con¬ 
tended, that he was entitled to take the Estates devised to 
him, exonerated from Debts^ citing, Dortnee v. Lewis (a) 
Wride v. Clark {b), Davies v. Topp (c). Manning v. Spoon-- 
er (</), and Serl^ v, St. Eloy (c). 

Mi-. Richards^ and Mr. Wear^ for the Trustees, con¬ 
tended, that an Heir cannot be excluded by Implication; 
but express Words are necessary; and cited Ackroyd t, 
Smithson (f)t and Mallabar V. Mallabar (g). 

The Lord Chknckllor. 

The only Point, calling for Decision under this Bill, is, 
whether the Money, arising from the Sale of the real 
Estate, which it is not necessary to apply for the only 
Purpose, expressed in the Will, is to be considered real 
or personal Estate. This Case differs from any of the 
very numerous Cases, that have occurred upon this Point. 
The Rule m Equity is clear; that, where real Estate is 
directed to be converted into personal, for a Purpose ex¬ 
pressed, which Purpose fails, either wholly, or partially, 
in the former Cqsp, though the Estate has been converted, 
the whole Produce of that Conversion will still be real 


(a) 3 BrOt C. C, 356. 

(b) 2 hro. C. C: 360, ia 
Note. 

(c) 3 Bro, C.C. 380, in 
Note. 


{d) 3 Vet. 114. 

(e)3P. IPmt.385. 

(/) lRro.C.C.603. 
Brown v. Bigg, 7 Pis#. *70* 
is)For.m 


Estates 
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Instate; and in the lattery as far as the Purpose fails, so fur 
the Money is to be considered Realty, and not Personalty. 


•}8]3. 


Hllrt. 

V. 

Cock'. 

Devise of real 


This Testator does not express, merely, that his real 
Estate shall be sold, and converted into personal: but he 
takes both Funds; the residuary real Estate, if I may use 
that Expression ; every Devise of real Estate, though tluiugh 

Form residuary, being speciBc: he expressly includes 
Leasehold Estate, and all his personal Property, by ex- ** 
press Description; directing the whole to be turned into 
Money; and to be applied in discharge of the Expences 
of the Trustees in the Execution of his Will; and, if there 
was nothing more in the Expression of the Purpose than 
the Satisfaction of thoae Expences, the Money remaining, 
unapplied, as not being required to aiiswer that Purpose, 
would, as far as it was derived from real Estate, be con¬ 
sidered as real, not personal, Property; the Principle being, 
that, where a Testator means Y^iih regard to a particular ^ 

Purpose to convert his real Estate into personal, if that 
Purpose cannot be served, the Court will not infer an In- convert real 
teiition to convert the Estate for any other Purpose, not Estate into per- 
expressed. * sonal for a 

particular 

It is said however, that, if a Testator simply directs Porpose, if 
the Conversion of his real Estate, expressing no Purpose Purpose 
whatsoever, with reference to which that Conversion is cannot be 
to be made, the Inference is necessary, that he had the served, the 
Purpose of Conversion, and no other; and it is upon the Court will not 
whole Expression of this Will contended, that the Tes- infer any other 
tator must have intended a Conversion out and out, as is Purpose, 
is called; not only for the Purpose expressed; but using 
the words ** in the first Place,” and not afterwards ex¬ 
pressing any ulterior Purpose, the next Purpose must be 
supposed to be merely that of making the Conversion. The 
Question therefore really turns upon the Construction of 
those Words “in the first Place;” lying in this narrow 
Cqpipass; whether this Court will hold, that the Principle, 

upon 
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1813. 

Hill 

V. 

% 

Cock. 


upon which hitherto Property, in the Form of Personalty,’ 
has been given to the Heir, shall be denied to this Case; 
as here are Words, which may import, that one Purpose 
w'as to convert with a View to discharge the Debts and 
Legacies; and, no other being- expressed, he could have 
« no other Purpose than the mere Conversion* These 
Words however may import, either that be meant to ex¬ 
press that Purpose, and only the ulterior Purpose of 
mere Conversion; or, that, first expressing that Purpose, 
he bad no Purpose beyond that, with regard to what 
might remain after satisfying the first Purpose, so ex¬ 
pressed ; and my Opinion is, tliat the Distinction upon 
these W'ords is much too slight 19 take this Case out of 
the geneial Principle. So mucli therefore of the Residue 
of this Money as arose from real Estate,’ must be consi¬ 
dered as real; and be declared to belong to the Heir (a). 


(a) See, upon Resulting Trust, King r. Dennison, Post, 


Lincoln’s -- 

Inn Hall. 

f 

ALCOCK, Ex parte, 

Jan, 22. 

Covenant in ^ Indenture, dated the 26th of Fehruary, 1810, 
Marriage Set. -Umadc on the Marriage oi J'ohn Dooley Kensington 
tlement by the with Anne Rawlins^ John Dooley Kensington covenanted 
Husband, that 

he would upon a Month’s Notice, or in the Event of his Default during 
his Life, that His Representatives would within a Month after his Death, 
transfer Stock, in Trust, &c.; in Bar of Dower, &c.: with a Proviso, 
that notwithstanding the Covenant to transfer upon their Request in 
Writing, it should be lawful for the Trustees, if they thonght fit, to 
forbear requiring from him during his Life the Transfer. 

A contingent Debt: not capable of Proof under a (^eamission 
of Bankruptcy against the Husband; no Transfer made, or Notice 
given. 

with 
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Trith Joseph Akuk and Edward Kensington, that he, 
John Poolep Kennngton would at any Tima after the 
Solemnization of the intended Marriage, upon receiving 
from Joseph Ahotk and Edward Kensington One Calen¬ 
dar Month’s Notice for that Purpose, or in the Event of 
his Default during his Life that his Representatives woi/ld 
within One Calendar Month next after his Death, transfer 
to AUock and Edward Kensington a Sum of «£ 15,000 
Three fer Cent, Redssced Annuities, in Trust for John 
Pooleg Kensington for Life, and after his Decease in 
Trust for Arme Rawlins for Life, and after her Decease 
in Trust for the Children of the Marriage, in such Shares 
and Proportions, as therein mentioned; and in case of no 
Children over; with a Proviso, th^t notwithstanding the 
Covenant of the Husband to transfer the«£l5,00Q Stock to 
the Trustees upon their Request in Writing, it should be 
lawful fojr the Trustees, if they thought fit, to forbear 
requiring from him during his Life the Transfer of that 
Sum. It was declared, that the Husband might leav^ any 
equal or greater Sum by Will in Satisfaction; and that the 
Provision, thereby made for ,the Wife, was intended tO be, 
and she did thereby accept the same, in Bar or lieu and 
Satisfaction of all her Dower and distributive Share in 
the real and personal Estates of her Husband.' 


1813. 

Atcoex, 
Ex parte. 


There was Issue of tlie M>^rriage Two Daughters, 
Anne, and Emily. No Transfer was ever made of th« 
.£15,000 Stock: nor was any Notice given by the Trustees, 
requiring a Transfer. 


On the of Ju/y, 1812, a Commission of Bankruptcy 
issued against John Pooley Kensington and Co; under 
which they ^were declared Bankrupts, A Petition was 
presented by the Trustees under the Settlement; praying, 
that they might be admitted as Creditors against John 
VoL, I. N Pooky 
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181S. VooUy Kensington for the Sum of j£8437 : 10 s. being the 

Alc^k Value of the 15,000 Stock at the Date of the Com- 

Bn parti 

^ Sir Arthur Piggott, and Mr. Martin, for the Petitioi|. 

The Debt was constituted by the Marriage ; which was 
the Consideration for it: and the Obligation to transfer on 
receiving One Monthfs Notice was merely for the Purpose 
of putting the Trustees into Possession of the Fund: 
effecting Payment of the Debt previously due* The 
Want of Notice, prior to the Bankruptcy, is immaterial; 
Notice not being necessary to constitute the Debt. It 
was at all Events, an6 in the most absolute Sense of the 
Terms, Dehiium in preesenti sohendum in futuro. The 
Trustees were invested with the Discretion to suspend the 
Notice; leaving the Husband in Possession of the Fund j 
which Power amounted in Substance to this; that they 
might lend the Money to the Husband for Life. It is not 
unimportant, that the Wife agreed to accept this Provision 
in Bar of Dower : a valuable Interest, which she cannot 
be presumed to relinquish for a mere contingent Provi¬ 
sion ; the Failure of which, if .this Debt cannot be proved, 
leaves her utterly destitute. 

^ir Samuel Romilly, Mr. Hart, and Mr. Wilson, for 
the Assignees. 

This Debt is merely contingent, by the Want of Notice. 
In some Cases the Bankruptcy itself is Notice: but the 
Terms of this Settlement, requiring, that the Notice should 
be in Writing, preclude that. The Husband may be able 
to answer this Covenant; as he may in the Course of his 
future Life acquire sufficient Property. This Case falls 
within those, Where something must be done to constitute 

a Debt; 
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a Debt; which not being done, no Debt arises. King, Ex iSlSt 
path (a), Mare, Ex parte (6). AiccicK, 

,The Lord CHAKCELLott, parte. 


I cannot doubt, that this was a pure contingent Debt at 
the Time of the Bankruptcy. If this is a Debt, it miilt 
be by Covenant. There is no Possibility of raising any 
implied Debt upon any Contract, except what is in the 
Deed, There are Three Ways of satisfying this Cove*- 
nant: first, that the Trustees should give a Month’s 
Notice; which having expired without a Transfer, there 
would be a clear Debt proveable: secondly, the words 
** in the Event,of hjs Default during his Life/’ afford an 
Implication, that, if without Notice he had transferred, 
that would be a Satisfaction: but his Bankruptcy cannot Bankruptcy 
possibly have the Effect of a voluntary Transfer. The cannot baVe the ' 
thifd Mode is, tlt^t his Representatives should cause a of volun* 
Transfer to be made within t)ne Month after his Death. ***■/ Transfer 
That is purely contingent. I cannot adopt the Construe- uudet 

tion, put upon this Clause; that notwithstanding the Hus- ® 
band’s Covenant to tsansfer the Stock upon ^uch their 
Request in Writing, as aforesaid, it should be lawful for 
the Trustees, if they thought fit, to forbear requiring a 
Transfer from him during Ids Life. That was inserted ^**™**^ 
for this Reason; that, were it is put upon Trustees to . . * 

give a Month’s Notice in Writing for the Benefit of the Liberty to*far* 
family, the Trustees would always' consider themselves enfopgjng 
in some Danger, if they did not give Notice. That is pajm^^nt; that 
therefore inserted for their Protection; and is a Clausei for their 
upon which, if inserted witb»any other View,great Difii-indemnity; as, 
culty would arise in Bankruptcy; as givihg an Option not if with'a View 
to enforce Payment except upon the Approach of In- to Insolvency, 
solvency; and Cases may be conceived, in which it would it might amount 
amount to Fraud. ip Fraud. 


N 2 


(h) 8 Fes. 31^. 

J &ay 


la) 8 Fes, 334. 
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1813. 

Alcock, 
£« porife. 


1 say nothing upon the Right to Dower. If Dower is 
barred by this Settlement, it is not necessary to notice it: 
if not barred, there ii no Question upon it before me. 
The Question is, whether this Covenant was broken before 
the Bankruptcy; and with great Regret I am bound to say, 
it*wa8 not. 


Lincoln's 
Imh Hall. 
1812. 

Dec. 14, 19. 

1813. 
Jfoii. 15« 


METCALFE v. PULVERTOFT. 


Receiver TfcY Indentures o^ Lease and Release, dated the I4th 
granted before J9 and 15th January, 1807, the Defendant, Jamts 
Answer upon Richard Puhertoft, conveyed certain Estates to the Use 
the Bill of a of himself for Life *» with Remainder to the Use of his 
purchaser pen. tYife Sarah for Life; with divers Remainders over to 
dentelite: viz. their Issue, and with Reversions in Fee to himself. 


a Suit instituted 
by the Wife of 
the Vendor; 
claiming under 
a Settlement; 
voluntary, as 
being after 
Marriage. 


By other Indentures dated the fiSth and 29th of Jaly, 
1807^ the Defendant J. JR. Puhertoft mortgaged these 
Estates to the Defendant Thomas Foster to secure the 
Monies then owing to Poster^ or thereafter to be advanced 
by him for the Defendant J. R, Puhertoft^ 

By other Indentures, dated the ISth and 14th of August, 
1807» -Foster's Debt having been satisfied, the sameEstutes, 
with other Lands, werd mortgaged to Thomas Puhertoft', 
to secure ^800. By other Indentures, dated the 31st of 
Afayand the Ist 'of June, 1808, JFbsfcr and JfR Puher^ 
toft conveyed the same Estates unto Thomas Ptdvwtoft in 
Fee; in Trust by Sale of a competent Part of the Estates 
to satisfy himself his Debt of <£800 $ and to convey the 
Remainder of the Estates to the Use of Phelps and Bomter 
and their Heirs during the Life of Sarah Pulvertqft, upon 

Trust 
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Trust for her separate Use; with Remainder to J. R, 
Pulvertqft for Life, and Remainders, oter} the ultimate 
Remainder being to the right Heirs of the Survitor of 
JT, A, Pultertofl and Sarah his Wife. 


1812 . 1 S* 

MiTCAara 

V* 

PvaTsaTorr*^ i 


By other Indentures, dated 28 th and 27th Rnd*the 2ith 
and 29th of 1810, Thomas Ptdvertofi having been 
paid off, the Estates became vested in Phelps and Bonner, 
to the Use of them and their Heirs during the Life of 
Sarah Pulvertqftf in Trust for her separate Use for Life ; 
and after her Decease to the Uses declared in the Deeds 
of the 15th of Januaryf 1807, and the 1st of Jane, 
1808. 

By Indentures, dated the Sd and 4th of ^prt'L 1812, 
a Suit having been instituted upon a Bill of SarM Pul^ 
vertoft against her Husband, praying an Execution of the 
H8etilement, and an Injunction to restrain him from selling 
or incumbering James B. Pulvertqft, in Consideration of 
the Sum of j 84500, conveyed the Estates to the Plaintiffs in 
Fee, in Moieties. Sarah Puhertoft, being then in Posses- 
sion as well of the Estates, as of the Title Deeds, and threat¬ 
ening to cut Timber, the Plaintiffs immediately upon their 
Purchase filed their Bill; alleging, that the Settlements, 
being made after Marriage, were, except so far as related 
to the Mortgages to pMter and Thomas Pulvertqft, made 
without any valuable Consideration, and therefore void, 
as against the Plaintiffs, Purchasers for valuable Consider¬ 
ation ; charging, that the Defendiints took Advantage of, 
their legal Estate lo pre/ent the Plaintiffs proceeding at 
Law i and praying, that the Plaintiffs might be let into 
Possession of the Estates; that the Defendants might be 
restrained from setting up such legal Estate in Bar to any 
Action ati Law» to be brought by the Plaintiffs; that the 
Defendants might ddiver up the Title Deeds, and come 

N 3 to 
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to aa Account of the Rents, receiTcd by thenUt; and that 
a Receiver might be appointed. 

All the Defendants, with the Exception of Mrs. Pul* 
vertqftf having put in their Answers, a Motion was made 
on the Part of the Plaintiffs for a Receiver. 

r 

Mr.. Leackf and Mr. Wak^etd, for the Motion. 

Mr. Hatleumi, for the Defendant, Satah Pulverlqft. 

This is an Application for a Receiver before Answer. 
Fdtm V. Barnett (a), and Compton v. Bearerojt, men¬ 
tioned in Mr. Brownes Note, are the only Cases, in which 
a Receiver has been appointed before Answer: but in 
Funn V. Barnett the Defendant's Affidavit was considered 
equivalent to an Answer ; and the Circnmslances of 
Compton V. Beareroft do not appear. Huguenin v. 
Baseley (hj^ and Uoyd v. Pt^ingham (cj^ were Cases of 
Fraud and Abuse of Confidence; but there is no Fraud in 
the present Case; the Settlement having been made on 
meritorious Consideration ; nor is there any Certainty, 
that the Plaintiff will be ultimately entitled to Relief; a 
Circumstance to which the Court looks in appointing a 
Receiver. Perhaps the Wife might have put in a Plea 
in Bar to this Bill of JUt pendens; a Suit having been in¬ 
stituted by her to compel her Husband to carry into Effect 
the voluntary Settlement; in which Suit he filed a Demurrer; 
which w'as over-ruled (d). The Plaintiffs, therefore, having 
jDurohased pedente lite, must be tnken to have purchased 
with full Notice; Sorrell v. Carp&nter (e). Under such Cir* 

I 

{a) S Bro. C,C» 158. {d) The Demurrer wm 

(8) IS Fes, 105| and 14 over-ruled upon tiie Form} 
Fen S7S. as covering too modi. 

(e) 16 Ves, 50, (e) 2P. IPme, 48S. 

cumstances 
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cumstances the Court will not by appointing a Receiver 
strip this married Woman of her only Means of Defence 
and Subsistence. 

Mr. Leach, in Reply. 

It is not universally true, that a Receiver cannot be 
appointed before Answer. The Rule of the Court is, 
that a Motion for a Receiver cannot be made, as for an 
Injunction it may be, without Notice. The Question is, 
whether the Court will refuse that Relief, which the 
tide que Tnut are entitled to, merely on the Ground, that 
this Lady is interested i In a late Case (a), where after a 
voluntary Settlemeut the Setlor entered into a Contract 
to sell, the Master of the Rolls on mature Considera<> 
tion decreed a specific Performance against the Parties, 
claiming under the voluntary Settlement. Admitting the 
Its pendens to be Notice, that under the Statute (b) is 
immaterial. 

The Lord Chancellok. 

With respect to appointing a Receiver before Answer, 
I take it, that the Cases, where the Court ha*s refused it, 
turned upon this; that the Party applying for the Appoint¬ 
ment could not state, that, he had, strictly speaking, an 
equitable Title. In the Cases, alluded to in the Argu¬ 
ment, the Plaintiffs contended, that they were entitled to 
have the legal Estate conveyed to them freed from other 
Claims. In Vann v. Barnett the Receiver would not 
have been appointed, unless the Defendant had filed an 
Affidavit, shewing, in Substance, that the Plaintiff had an 
equitable Title. The real Question liere is, whether this 
voluntary Settlement gives any Title whatsoever as against 
the Purchaser. If it has not the Effect of giving such 

(a) Bttehje v. Mitchell, at (6) Stat. 27 £liz» c. 4. 
tha Rolls, 

N 4 TiUf, 


1812-lS. 

MavCAiita 

V. 

PVLVERTOfX, 
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Circumstance of the Mortgagees, joining will not 
MsTCAtri hgainst the Purchaser; insisting, that what the De- 

fendants call the legal Estate is no legal Estate. If, how* 
Pin:.rBaTorT. Estate has, as it is alleged, been purchased at a 

third Part of its Value, then according to the Case, 
decided, by Lord MansJUld (a), that Purchase would not 
prevail against the voluntary Settlement. As this is a 
Case of some Nicety, I will peruse the Pleadings. 


1813. 
Jan, 16. 


^TAsLoxn Chancellor made the Order; observing, 
that after the Deci'tion of the Master the Rolls upon the 
principal Point, that the Puichaser could compel an £xe« 
cution of the Contract, he must have a Receiver. 


(a) Doe on the Deadse off fVatson v. RoutledgSy Coup. 705. 


Lincoln’s 


Inn Hall. 

1813, 

Jan, 19. PHILIPS ». GIBBONS. 

^ i 


Order foiYlme 
to answer not 
correeted by 
extending it to 
the usnal Order 
for Time to 
plead, answer, 
or demur, not 
demurring 
alone. 

No Plea of 
Oadawry in t 
Sidt for the 
•ame Duty or 


T he Bill prayed, that certain Bills of Exchange 
might be delivered up to be cancelled; and the De> 
fendants restrained from negoeiating them, and from pro¬ 
ceeding at Law. An Injunction for Want of Answer 
issued. On coming in of the Answer the Plaintiff took 
Eleven Exceptions; pending the Reference of which to 
the Master the Defendants sued out a bailable Writ 
against the Plaintiff; upon which they proceeded to Out¬ 
lawry. 


Most of the Exceptions having been allowed by the 


Thing for which RsUef loughp by the Bllli 


Maftcft 


a 
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Master, the Defendants took an Exception to his Repqort *, 
previous to which the PlaintiiF had obtained an Order to 
amend; and that the Amendments and Exceptions should 
be answered at the same Time. The Defendants having 
on the 9th of November last obtained an Order “ for Six 
** Weeks Time to answer,” a Motion was made,* that* 
notwithstanding that Order they might be at Liberty to 
plead Outlawry in Bar to the Plaintiff’s Suit; on the 
Ground, that the Order had been inconsiderately obtained; 
and ought to have been the usual Order to plead, answer, 
or demur, not demurring alone; and that at the Time the 
Order was obtained the Defendant’s Solicitor was igno¬ 
rant of the Outlawry., 

Mr. Hartt and Mr. Raiikby, opposed the Motion, on 
the Ground, that a Plea of Outlawry was within the 
express Terms of Lord Clarendon's Order (a) wholly 
unavailable, where the same Duty, or Thing, for which 
Relief was sought by the Bill, had been in Issue; a Rule 
adopted by Lord Redesdale in his Treatise of Pleading (Jb ); 
and the Case of Roberts my. Hartley (c) was mentioned. 


(a) ** A Plea of Outlawry, 
** if it be in any Suit for that 
** Duty, touching which Re- 
** lief is sought by the Bill, is 
** insufiicient, eeeording to the 
Rule of Law ; and shall be 
disallowed of course; as put 
in for Delay.** Orders in 
Ch. p. 119. (Ed. I698.) As 
to the Rule at Law, in a Writ 
of Error to reverse an Out* 
lawryin that Suit, or at any 
Stranger’s Suili Is no Barg 
nor agdn in Attaint, brought 
on a Verdict, conli Ontfawry, 


grounded on that Verdict, be 
•pleaded in Bar, (Co. Litt. 
lifiy a. System of Plead. 
300.) The Reason, upon 
which the Rule is founded, 
is said to be, that, if a Plea 
of Outlawry were allowed in 
these Cases, it would be Ex~ 
eeptio ^usdps res* eujue pets’- 
tur dissolutio, fSee Syst. 
Plead, p. 300. 332, and Au- 
Uiorities (here cited.) 

(b) p. 185. 

' ('c)lBre.C.C«56. 

Stf 


1813. 

Puiun 

V, 

Gnaoirs. 
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1813. Sir Ssmuei RmiUyt in Support of the Motion, ad^ 
FmuM Answer could be given to Lord Claren- 

o. dun's Order, contended, that the Question at present was 
Gibbons, merely, whether the Defendants were not entitled to the 
usual Order. 

The Lord Chancellor observed, that the Register 
always proceeded to draw up the Order according to the 
Instructions, signed'by Counsel (a); and there would be no 
End to Alterations in Orders, if tbe Court listened to 
Parties coming here to correct their own Mistakes; which 
he was the less disposed to do on the present Occasion; 
as the Plea of Outlawry seemed altogether unavailable. 


No Order was made. 

(a) See Taylor r..Milnery lO Fes. 444. 



1813. 

Jon. 29. PEACOCK t>. THE DUKE OF BEDFORD. 


An Amcad- Six Clerks having objected to file the Defend- 

ment in JL ant's Answer on Account of the Manner, in which it 

* was entitled, a Motion was made, that the Defendant may 
•wer eing ne Liberty to amend the Title to the Parchment Writ- 

instead of the ^ Answer to the Exceptions and 

" farther An- amended Bill in this Cause, by striking out tbe Words, 
«< iwer to the “ Th* farther Answer of John Duke of Bedford, one of 
** original 

** amended Bill,'* entitling it, ** the farther Answer to the original Bill 
« and the Answer to the amended Bill,** the Answer, so amended, must 
In the Case of a Peer be a^n attested upon H<moi I as in the Case of a 
Common Defendant it mist be ra*8worn« 

St the 
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the Defendants to the original amended Bill of John 
** Pickering Peacock, Esquire, Complainant ,** and by 
inserting the Words, ** The farther Answer of the De- 
fendant John Duke of Bedford to the original Bill of 
John Pickering Peacock, Esquire, Complainant; and 
the Answer of the Defendant John Duke of Bedford 
to the amended Bill of Complaint of John Pickering 
** Peacock, Esquire, Complainant ^ and that the said 
Parchment Writing may be filed, after such Alteration in 
the Title of it, without its being again taken upon the said 
Defendant's Attestation of Honor. 

Mr. Netuland, in support of the Motion, distinguished 
this from the Case, where the Defendant was a Com- 
tiioner; who might be indicted on his Answer for Perjury; 
and therefore the Plaintiff was entitled to have the Answer 
in such a Case re-sworn: and stated, that the Duke was in 
the Country, as a Reason for the Application for dis¬ 
pensing with his Attestation. 

The Lord Chancellor. 

• 

In the Case of a common Defendant, putting in an 
Answer with a wrong Title, the Court will not permit 
Amendment without re-swearing the Answer: the Security 
of the Plaintiff for the Truth of the Answer consisting in 
the Liabilities, incurred by the Defendant. A Peer cer¬ 
tainly answers without Oath ; but the Plaintiff has a Right 
to a similar Security in that Case; unless he has waived 
that Right. As in the Instance of a common Defendant 
therefore the Answer must be*re-sworn, though it is as 
, clear, as it is in this Case, that he intend^ to swear all, 
that was in the former Answer, so in the Instance of a 
Peer, the Security to the Plaintiff for the Truth of the 
Answer, being the Attestation upon Honor, he must have 
that Security to the altered Record in the same Manner. 


1813. 

PlACOCK* 

V, 

The Duke of 
Bedvoeu. 


MACHER 
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1813, 
Feb, 5m 


MACHER ». THE r'OUNDLING HOSPITAL. 


Coreoant • f | NHE Defendants having brought an Ejectment for 
against using Breaches of Covenant, the Plaintiff, who was the oc- 

Premises u a copy ingTenant by Assignment from a Sub>lessee, obtained 
ho^ for a”** under a Judge's Order a Particular; stating that by the ori- 
Trade ^ith^Lt Lease the Lessee or Lessees, &c. covenant not to 
Licence in convert, use or occupy, nor suffer to be converted, used or 


Writing, or 


occupied the said demised Premises, &c., into or for any 


permitting any Shop, Warehouse, or other Place for carrying on any 
Thing, which Trade ,* nor suffer any open or phblie Shew of Business 


may grow to 
the Annoyance 
or Damage of 
the Lessors, or 
any of their 
other Tenants. 


therein without th'e previous Consent in Writing of the 
Lessors; nor commit or permit or suffer to be done any 
thing upon the Premises, which may grow to the Annoy¬ 
ance or Damage of the Lessors, or of any of their other 
Tenants; that the Business of a Baker and a Baker’s Shop 


Breach, hath been carried on in the Premises; and the Defendant 


though not a (at Law) hath erected, &c. upon the Premises an Oven, 
Nuisance in jjjm the Way of his Trade or Business; which 

Law, public or Annoyance or Damage of such Lessors, or the 

prirate, being Tenants; and hath committed, &c. divers other 

not protected* Things upon the same Premises, which have grown to the 
by Injunction; Annoyance or Damage of such Lessors, or their Tenants, 
there being no 

Licence; and No Licence in Writing having been produced at the 

Permission qf Trial, a Verdict was given for the Lessor of the Plaintiff. 

One Trade not rpjjg gt^ted, that the Sub-lessees, under whom the Plain- 

to be construed derived Title had successively carried on the Trades of a 

a general Li> 

cence for any 

Trade j nor will the Court enter into a Comparison, which are more or 


less offensive. 

Whether a Corporation, consbting of nnneroos Govemou, would be 
bound bv the Acquiescence of some, standing by, pennitting EapendL 



CASES IN CHANCEILY, 




Plumber, a Potatoe-dealer, a Green-grocer, and a Coal- 
dealer, upon the Premises in question : that since he pur¬ 
chased the Lease, he had expended nearly 4^600 in Re¬ 
pairs, and in erecting an 0 ?en and the other necessary 
Buildings for his Trade : and that the Premises had been 
open and used as a Shop generally for Ten Years-past 
during all which Time the Defendants had without any 
Objection received the Rent; praying an Injunction 
against entering up Judgment and taking out Execution; 
and that tlie PlaintiiT may be quieted in his Possession^ 
and in carrying on his^Trade. 

The Answer insisted, that the Plaintiff’s Business had 
been carried on to the great Nuisance and Annoyance of 
the Neighbourhood; the Smoke, issuing from the Bake¬ 
house Chimney, being injurious: that the Defendants had 
granted him no Licence: that, admitting, some of the 
Governors and Guardians of tlte Hospital, and their Secre¬ 
tary, did know, that the Work of erecting the Oven was 
going on, and did not object to it, the Number of their 
Governors was Five Hujidred; and therefore such Omission 
to object on the Part of individual Governors a charit¬ 
able Corporation could not be considered as amounting to 
Licences by such Corporation to Tenants to do Acts in 
Breach of their Covenants; and which may materially 
tend to the Deterioration or Ruin of the Charity Estate; 
or as Waivers of the Forfeiture; especially as the Hospital 
had never received Rent from any but their own original 
Lessee; the Plaintiff being the Assignee only of a Sub¬ 
lessee. 

Cause was shewn upon the Answer agaiust dissolving 
the Injunction. 

Mr. Harr, and Mr. Roupell, for the Plaintiff, contended, 
that the Defendants had Notice of the Alterations j and 

had 


1913. 

Macbia 
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18t3» liatj J}y their Acquiescence precluded themselves from 
Maotik ohjecting: that they had waived the Forfeiture; if it was 
^ one; and that the Act complained of was not a Nuisance. 

The 

Fov!r»z.iNG Sir Samud Romilltf, Mr* Beii, and Mr. Dowdesweil, 
HosriTAii. *for the Defendants, insisted, that a Court of Equity could 
no more dispense with the Licence,' necessary to prevent 
the Acts complained of working a Forfeiture, than a Court 
of Law could: that here there was a positive, unequivocal 
Breach, creating a Forfeiture; that the Defendants, as a 
Corporation, had no Notice; a few Individuals being alone 
acquainted with it j that the Corporation had objected 
|the iirst Instant they ^ere apprised of it; that the Act 
complained of was a^Nuisance, materially injurious to the 
adjoining Property of the Hospital; and that, if not a 
Nuisance, it was certainly an Annoyance; which is all, 
that is necessary to brings it within Uic Terms of the 
Covenant. 

The Lord Chancellor. 

I 

I have no Conception, that this Covenant cannot be 
considered as broken; unless the Act done amounts to a 
Nuisance in Law, either public or private: the Act pro* 
hibited beings using the Premises as a Shop, Warehouse, 
&c. for carrying on any Trad,e; or permitting to be done 
upon the Premises any thing, which may grow to the Anr 
noyance or Damage of the Lessors, or of any of the|r other 
'itlenants. If the Object of both Parties is so to consider 
the Meaning of this Covenant, that the Plaintiff shah 
carrry on his Trade, so conducted, as not to “ annoy or 
** do Damage” to any other Tenants, it may be the Suh* 
ject of Arrangement. 

As to the Question, whether a Licence, given to open 
a Shop, is to have a differfsnt Operation here and at LaW| 
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Lt has long been settled at Law faj that, a Covei^ntnot 1819. 
to assign without Licence being once dispensed with, the 
Condition is gone; and Equity has followed that (6). 1 ^ 

should not have thought that a very good Decision origi- 
nally; and, 1 think, here we ought to hesitate tfi say, Fovmdlivo 
that, if the Licence is to be in Writing, a mere Act, not Hosmai.. 
establishing, whether the Party meant a Licence, general Covenant not 
or particular, should be taken to be a general Licence: to assign vritli- 
admitting therefore the Application of the Doctrine of out licence. 
Law in the Case, to which I allude. If however the Co- once dispensed 
venant is not to convert the Premises into a Shop, or to with, the Con* 
carry on a Trade without a Licence in Writing, 1 cannot dition is gone^ 
conceive, that the Perijnission of the Lessor without Writ- both in Law 
ing to carry on one Trade amounts te a general Licence 
for any Trade; as the good Sense is, and, if it is new, Principle 
the Law ought to be, that you must infer from his Con- 9 ®c*honBble , 
duct, that the Lessor would have given in Writing that *** 

^ort of Licence, which it would have been prudent to ®**®**^*^ * 
give; and it cannot be represented, that a Licence to open ^ * 

a Shop for a particular Trade raises the Inference, that 
commencing with that Trade, the Lessee piay ^terwards is to b« 
cany on any other. Twri^ ‘ 


In this C^se therefore I cannot from the Permission to 
carry on a particular Trade in this Shop conceive, that 
the Tenant may carry on any other; nod a Court of Equity 
ought not to enter int^ a pomparison : and permit him to 
carry on some Trades, as less offensive than others. 


The real Qqestion is, whether from the Circumstance 
of Notice to some of the Members the Corporation can 
be considered as bound; having stood by, permitting Ex¬ 
penditure; and upon that it will be necessary to look very 


(«) Dumpof^i Cast, 4 Co, (b) Brummeil v. M*Pher~ 

il®* iortf 14 Piss* 179. 

strictly 
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«• 
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striqtly into the Answer. In the mean Time 1 wish the 
Defendants to consider, whether they would be disposed 
to put this Dispute in tome Course of Arrangement, that 
may be satisfactory to them without turning the Plaintiff 
out of Possession. 


8ND or THB riasT 


R. Wj!k#, Printer, 89, Chancery-lane, London. 
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KENNET, Ex-parie. 


ISIS. 

Jar, 2C • 


rrilllS Petition prayed, that the Lord ChanceUor Petition to 
TFOttld diaallow a Bankrupt's Certificate on the ditAllow a 
Ground, that he fell within the Provisions of the Act (o), BankniptoCer* 
.which renders the Cen^catc Wdin Cases of Gaming'. 

by Gamins': 

The Affidavits on each Side were in direct Oppibsi- Affidavits 
tiOB. ^Bgindirert 

Opposition, nit 


)[r. CuUen, in support of the Petition. 


Ceni6cate was 
allowed",* with 

... . * . View of 

Sir Samuel RomiUy, for the Bankrupt, resisted the giving an Opa 
PetitionouthoQround,thBttheAffidavitsinsupportof it portunity to 
werenot8uffiueDttQ8taytheCertificate;wluch,ifallowed, try the Fact «t 
would not present the Party petitioning from trying the i«w. 


faj Stat. ft Geo 2, c, 30. b. It, 

Vot. I O 


Fact 
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18IS. Fact of Gaining in an Action at Law ; the Certificate 
being void, if there had been such Gaming, as the Act 
KsNHETf of Parliament prohibited* 

JEx-juorfe* 

The JLt^rd CHAficELtoRj 

The Ground of this Application is, that I should not 
grant a Certificate, which, if granted, will be void, lii 
this Respect it differs from an Application to stay a Cer- * 
tificate, W'liicl^, if granted, is admitted to be good. The 
Law has certainly said, that where a Man loses <£5 in 
Gaming iu the Course of a Day, his Certificate shall 
be void. 

I perfectly agree, that this Court ought not to gi'ant 
the Certificate, if it be clear, that the Law has in that 
Respect been violated: but then it ought to be clear; 
as, refusing a Bankrupt his Certificate, 1 Tcfuse him 
the Trial of the Fact by a Jury. Amidst the contra¬ 
dictory Affidavits, that have been read, 1 cannot say, 
what |he Fact is. 1 will, theseforc, grant the Certift- 
cate; and it will then be for the Petitioner to avoid it 
at Law; or to indict for Perjury. 

Costs were refused. 


SAY 
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Roils. 
1812. 
July, 
J)ee, 18. 

rpiiE Object of this S^uit was to set aside a Lease, Lease set aside 


SAY V. BARWICK. 


X 


granted by the Plaintiff to the Defendant. 


with Costs; as 
obtained by the 

The Bill stated, that the Defendant, with theDesign »f contr« ved and 

procuring this Lease from thcPluntiff at an inadequate babitu^ In- 

Rent, prevailed upon him to go to the Defendants 

House, and to different Public Houses in the Neigh- 

buurhood, almost dail/for a considerable Time before , . 

• ^ _ coming of Age, 

tlie Plaintiff attained the Age of Twenty-one; on which . „ „ „ 
Occasions the Plaintiff was by the Persuasion of the adequate Rent; 
Defendant induced to drink to excess: that the De- 
fendant, having during tliis Period obtained the Pro-Confirmation 
mise of a Lease, gave Instructions to an Attorney to pre- h^Jd not auf- 
pare it; that the Day bpfore the Plaintiff came of Age ficient. 
the Defendant kept him concealed from his Friends; pre¬ 
vailing on him to drink to Intoxication; in which Sthte he 
returned Home at a late Hour; that, having been called 
tip at an early Hour on the next Morning the 7th of 
July, 1809, the Day, on which he came of Age, he exe¬ 
cuted the Lease al{out Seven o’Clock; not being then 
recovered from Intoxication; that the Lease was at a 
grossly inadequate Rent: the Lands being let at a Rent 
of Twelve Shillings an Acre, though worth Twenty or 
Thirty Shillings. 


The Answer represented, that, the Defendant being 
turned out of his Parm, the Plaintiff’s Father, with whom 
he lived on Terms of Intimacy, had promised to let him 
have a Farm;*iliat the Plaintiff in October, 1808, 
repeated that Promiseand about a Month after ex- 
•cuting tiie Lease pointed out a Mistake in spelling his 

Od Name; 
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1912. Name; proposing to the Defendant, that it should 

rectified by the Attorney; and had tlic Counter|>art 
Say corrected accordingly. The Answer denied the Charges 
V* of Inadequacy; that tlie Intoxication was occasioned by 
BAnwiGxr the Defendant’s Contrivance; that he had instructed tlie 
Attorney to prepare the Lease; that the Plaintiff was 
intoxicated when he executed the Lease, &c. 

The Plaintiff’s Evidence stated his almost incessant 
Intoxication in the Comixiny of the Defendant for more 
than Twelve Months previous to the Execution of the 
Lease; thatthePlaintiffspentlittleof lilsTimeatHomc*; 
beingehiefly atth^ Defendant’s House; generally rctnrn- 
ingllome in a State of Intoxication; thatlie declared, lie. 
was in bad Hands; and coiildnot getout of the Difliculty: 
that he was very much intoxicated on the Evening, pre¬ 
ceding the Day of his coming of Age: and continued so 
on the Morning of that Day. The Depositions stated 
the Value of the Farm to be from\£8d to oflOO a Year: 
the Rent reserved by the Leas» being only ^51. 

The Defendant’s Evidence stated Uic Promises of the 
Plaintiffand his Father td provide the Defendant with a 
Farm; that the Plaintiffgave Instructious tube Attorney 
to prepare the Lease; that at Six o’Cldbk o^e Morning, 
on which the Defendant came of Age, he <^led up One 
of the Witnesses; and sent him to the Awrney, who 
prepared the Lease; desiring,that he would come directly; 
that tlie .Lease was executed between Six and Seven 
o’clock on timt Morning; that it was read over before 
Executipn; that the Pfaintiil^ though addicted to drink* 
ing, was perfectly sober attliatTime; tliat after the Exe¬ 
cution he declared himself satisfied; and Six Weeks 
after granting the Leaseconsulted the Attorney, whether 
the Mistake in spelHng the Name, which, he said, he 
had observed in looking over the Lease by himself, 

would 
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would inftke it void; as be was determined, that the 
Defendant should have a Lease; and timt the Plaintiff 
personally delivered Possession of Part of the Pro« 
perty to the Defendant on the 11th of October^ 1800* 

Sir Samuel i{ofm%,audMr. Home, for the Plaintiff 

TheC onsideration for j^nting thisLease is ^ossly in. 
adequate: the Rent reserved being barely Halftlie Value: 
but,atteudingtotheCircuinstances under which theLease 
was executed, that is not surprising. For many Months 
antecedent to the Plaintiff's comingof Age he was kept in 
aState of I ntoxication^f not, coiitiiiual,certainly habitual, 
and produced by tlie Defc^ndant's Contrivance. The Case 
amounts to this: habitual Intoxication of an Infant,in the 
Company of tlie Defendant, taking Advantage of the 
Influence, thus gained, to obtain a Lease at Half its 
Value. Considerable Suspicion would be tlirown upon 
the Transaction, if in other Respects apparently fair, by 
adverting to the Time, when it took place; between Six 
and Seven in the Morning of the very Day, on which the 
Plaintiffcnme of Age; almost the first Moment, when the 
Law allowed him to execute a binding Instrument. There 
is not in tho Evidence a single Instanceof Intoxication not 
in the Defendant's Company. In all the Cases, where In- 
struraents have been set aside as obUiincdiu aStateofln- 
toxication, ithiisbeen esteemed very material to ascertain* 
how that Intoxication was produced (a). It is true, here 
is no Evidence, who paid for the Liquor, drauk by the 
Parties: but at the Defendant'! House, where the Plaintiff 
was frequently intoxicated^ tlie Expence must have been 
defrayedby the Defendant; and the Plaintiff, as an Infant, 
notbeing liable for the Liquor,, drank at the Public House, 
the Defendanimust be presumed \o liave b * n atthat Ex- 


W 

1813, 

« 

Say 

V. 

Barwics, 


(a) Cooke v* Claytcortl^ 18 fVr* 13» 

oa 


pence 



m 


CASES IN CHANCERY. 


1319. pence also. The PlaintifTis proved to have been actually’ 
intoxicated, or so stupided from previous Inebriation, ad 
SXt to be prefectly inadquate to judge upon the Propriety of 
what he did, at the very Moment he signed the Lease, 
Baswick. which this Suit seeks to set aside; and that Intoxication 
was produced by the Management and Contrivance of 
the Defendant. Johnson v. Medlicott (aj^ Griffin 
V. Deveuille ('bj, are clear Authorities for tlie Relief. 

> 

Mr. Hart, and Mr. Dowdeswell, for the Defendant. 

Though the Plaintilf at the Period of his coming of 
Age, and previously, lived at his Mother's House, he 
was liberated from*^ all Controul. He sought the Society 
of the Defendant, and those of a similar Rank in Life. 
The Plaintiff's Friends were not ignorant, that he pro-*' 
posed to do an Act of Service to the Defendant. The 
original Transaction under all the Circumstances in 
Evidence is not a Case for Relief; but, admitting that, 
it is now precluded by the subsequent strong Acts of 
Confinibation: especially by Correcting the Error in the 
Lease, and personally delivering Possession, The 
Case cannot turn on Inadequacy of Consideration; as 
the Plaintiff might have given away the Property; in^ 
stead of leasing it; had he been so disposed. 

Sir Samttel Romilly, in Reply. 

This is a Case of Intoxication, produced in the Minor, 
which had not 9 eased in th*e Adult. The Iiistructionsfor 
the Lease, given under both Disabilities,' designed In¬ 
toxication and Infancy, ought at least to have been re- 

(aj Note faj to Osmond Osmond v. FUsroy, 3 P. Wms, 
v« Fitzrojfi 3 P* Wms. 130. 1S1» 

/bj la Mr. Cox's Note to 

peated» 
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peated, when he was of full Age, and sober. The 
Evidence establishes, that the Plaintiff had been prac« 
tisedupon: nor will the supposed Acts of Coniirnia* 
tion, tainiedivith the Vice of the orif^inalTransaction, 
avail the Defendant. . 


7%e Master of the Rolls. 

The Object of ttiis Bill is to set aside a Lease, which 
upon the Morniuj^ of the Day, on which the Plaintiff 
came of Age, he executed to the Defendant. The Al¬ 
legation of the PlaiiitUf is, that some Time before he 
caipc of. Age he had been almost dai^ induced by the 
Delepdpnt to drink to excess: sometimes at Public 
Houses: sometimes at the Defendant's own House; 
and that Advantage was taken of his Youth and Inex- 
perience, and the Habit of Intoxication, into which he 
liad been seduced, to. prevail on him to grant this Lease 
at an inadequaite Rent, and under unusual and disadvan¬ 
tageous Covenants^ The Defendant’s Representation 
is, that the Plaintiff's Father had promised the Def -n- 
daiit a Lease; which Promise was reiiew'ed by the Plain* 
tilf; and that the Rent was tiof inadequate; but as good 
as could tiave been obtaiued from any other Tenant. 

There is a great deal of Evidence on both Sides as to 
the PlaintifTs Habits of Ljifc for a considerable Time, 
before he came of iVg&r and as to the Degree, in w hich 
theDefendanthad beepiustruincntaliu producing aiiden- 
couraging those Habits.. The Plaiiitilf u|ion the whole 
appears to have passed much of liJs.Timeiu drinking in 
Company with the Defendant;, who, if* he did not entice, 
was always re^dy to accompany, th' laiutif to Publio 
Houses: as well os to receive supply him with 

l^iquor at his own House; andthakthl^-PliUutiff*most com- 

O 4 monly 
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monly went Home in a State of Intoiucation af^bavtns 
been in Company with the Defendant. It appears, that 
tliey passed together the greatest Part of the Day, pre¬ 
ceding the Execution of the Lease; that the Plaintifr re- 
turned Home intoxicated at Night; but directed, that he 
should be called atFivethene«tMorning; that he did get 
upat an early Hour; and went to tile Defendant's; where 
the Lease, which had been previously prepared, was exe¬ 
cuted about Seven in the Morning. Different Represen¬ 
tations are given as to his State at the Time of the Exe¬ 
cution. Some Witnesses say,he was so much affected by 
theYonher N ight's Debauch as to be utterly incapable of 
Business: others represent him as perfectly cool and col¬ 
lected; and awarf of what he was about. My Impres¬ 
sion is, that he did know what be was doing; and that 
whathedidswas merely an Execution of what he had pre¬ 
viously promised and determined to do; through what In¬ 
ducements he had formed his Resolution is a diifcrentCon- 
aideration. There are se veral Witnesses to repeated De¬ 
clarations of his Intention to give the Defendant a Lease 
of this .Farm; but there is oul^ One, (the Defendant's 
House-keeper,) who makes the Plaintiff ascribe that In¬ 
tention to a Compliance with the supposed Wish of his 
Father.. She makes him say, that his Father had charged 
him to be kind to the Defendant; and that he would let 
him have the Sman Farm. But, whatever might have 
been the Inducement in thcMind of this Infant, (for such 
he was) to promise in general Terms a Lease to the De¬ 
fendant, tlie Question remains, what Sort of Lease he 
was ever intended io hate. The Plaintiff's Father is 
stated to have felt Concern, thatthcDefendantshould lose 
the Farm he had before occupied, and be obliged to re- 
movefrom theNdghbourhood. The Inference is, thathe 
intended only to g^ve him the Benefit of another Lease; 
such as any other Tenant would have; and (he Answer in¬ 
sists, that this Lease is at as high a Rent as any other 

Tenant 
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Tenant would give; precluding the Supposition, that 
it was ever intend^, and agreed, that the Defendant 
should have a Lease at a great Undervalue. 

Now this Farm is proved to be let at not much mare 
tiian Half its Value. The Rent reserved is .£51. By 
the lowest Estimate it is worth .£86, and some of the 
Witnesses say, it is fairly worth .£100. TheCovenants 
are not so advantageous to the Jjaiidlord as is usual iu 
the Part of the Country, where the Farm lies: and no 
Evidence whatever of the Adequacy of the Rent is ^ven 
by the Defendant. The Plaintiff therefore in granting a 
Lease on such Terms iftustcitlier have acted in total Ig¬ 
norance of the Value of his Estate, or he must have been 
imposed upon with regard to it. This must to all sub¬ 
stantial Purposes be considered as the Lease of a mere 
Infant. The Seal certainly was put to it a few Hours 
after he was of Age: but the Agreement was made, the 
Terms w'cre settled, the Instructions given, the En- 
-grossment prepared, during his Infancy. He had not 
for a single Hour the Opportunity of applying h% adult 
Judgment to the Subject. 


1312. 

Sat 

V. 

Baewici. 


Stripping this Case of all other Circumstances, can a 
LeasCythus disadvantageous, and obtained in such aMan- 
ner, be permitted to stand; unless it has since, with full 
Knowledge of all the Circumstanecs, been deliberately 
confirmed.^ With regard to thattbere is Evidence, that tlm 
Plaintiffsubsequently declared himself satisfied with what 
he had done; thatabout Five Weeksafterwqrds he pointed 
out to the Attorney, who drew the Lease, a trifling Mistake 
in it; andsaid, that, if necessary, he was ready to e^tecute 
it over again; and farther, that on the lith of October, 
which was aboiUThreeMonths afterward8,heputthe De¬ 
fendant in Possession of the Farm. These are the con¬ 
firmatory Circumstances insisted on; but it is not at all 

shewn. 
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Say 


Barwick. 


sliewii, that at either Reriocl the Plaintiff was apprised 
of the true Value of his Estate; and^consequently of the 
Degree, in w'hich the Lease was injurious to him; and 
at- the latter Period he was living at the House of tlje 
Defendant, and iu the same Habits, as at the Time of 
making the Lease. Very soon after he quitted the De¬ 
fendant's House the present Bill wasfiled. Under these 
Circiiinstances I think there is nothing amounting to 
Confirmatinn. Consequently the Lease must be set 
aside; and the Defendant must pay the Costs of the Suit. 


1312, 

Aoo, 

Dec, 


HOWARD r. BRAITllWAITE. 


earning Land 
not decreed on 
theSignature of 
an Agent with 


Specific Per- "13 Y Indenture, dated the 9th of Novemherf 1803, 
formance of a -13 Stonehouse Vigor and George Vaneit- 

Contract con- Lessees under tlie Dean and Collegiate Church of 
^Veutmittster, granted an Under-lease to the Plaiiitifik 
of an,Estate at JVeslboum Green in the County of 
3IiddleHex for the Term of Twenty-one Years eoin- 
oiit Tutbority* *"*^“cingthe 29th. of September y 1801; if certain Lives 
The Question other Person, for whose Life Vigor and I an¬ 

as to hid All- ffittart should hold the Premises sliould so long live, 
thoriiy, denied the Rent of .iCSOO per Annum. 
by the Answer^ 

and by hid De- In the beginning of 1804 the Defendant entered into a 

|MMiitioti,statjng Negociation with tlie Plaintiffs; proposing to take from 

bis Declara- Under-lease of a Part of the Estate, consisting 

tion to the con- Hundred and Thirty Acres; and at his Instance, 

trary t e being desirous of procuring a greater Term, the Plaiutiffa 

Time of Exe- « 

cution, to be 

determined by an Issue: the Evidence of a Witness, impeaching the 
Instrument he hasattested, as a Witness to a Will, denying the Sanity 
of the Devisor, &c. being admissible; but to be received with the most 

*nxioas Jealousy. 

applied 
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applied to Ft^^or and VanuiUart; who consented to sell 1812, 
the whole of their Interest to the Plaintiffs for 12,300, - ^ 

,£3300 to he paid at the Execution of the Convey- How Ann 

aiices, the Remainder to continue on l\lort^age. The 
Negociation proceeding between the Plaintiffs and the B^-^ithwaitr. 
Defendant, on thcOlst of October, 1804, a Meeting 
took place at the House of the Plaintiffs' Solicitors; the 
Defendant being attended by his Solicitor; when it was 
agreed, that the former should prepare, and send to the 
latter, theOraftof an Agreement: but,theDefendantafter- 
wards objecting tocontract with the Plaintiffs, until it was 
ascertained,whcther they could agree with Fi^orand Van- 
fittart for the Purchase*of their Interest, it was on the 
29th ofiVbt?embcr,180 l,agrecd,thattbeDefeiidant should 
be substituted for thcPIaiiitiffs iRthcCoiitract,whieh they 
had proposed to enter into with Fi^or and Vantiittart; 
and the 10th of December,1804, being Axed for theExe- 
cution of that Contract, a Meeting took place by Ap¬ 
pointment on that Day, previously, at the House of the 
Plaintiff^ Solicitor; which was attended by the Plaintiff 
Charles Edward theSolicitor of th*eDe- 

fendant; who was not present at tliat Meeting. An Agree¬ 
ment was drawn up by the Solicitors, entitled*^ Heads of 
an Agreement, made this 19th Day of December,1804, 

** between John Braithw 'aite and Barnard Edward 
HowardivaA Edward Charles II[oward •f'* by which, 
reciting, tliat the Defendant was in Treaty with I'i^or 
and Vansittart for the Purchase of their Interest, the 
Defendant agreed in Consideration of the Plaintiffs sur¬ 
rendering up to him, after he should have completed his 
Purchase from Fi^or and Vansittartf the whole of the 
Premises with the i'Jxce[)tion of certain Paris amounting 
to Thirteen Acres, to grant a Lease of the excepted Pre¬ 
mises to the Plaintiff Edward Charles Howard for 
Seventy-eight Years, commencing after the said Terra 
of Twenty-ouc \ ears, at a Pepper-corn Rent; renewing 

such 
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Howard 

V 

> Braithwaite 


I 


Buoh Lease from time to time for Ninety-nine Yeart^ 

whenever a Renewal should be made with the Dean and 

Chapter by the Defendant; and in case the Defendant 

should make a Purchase from the Dean and Chapter^ 
• ^ 
be undertook to execute a Conveyance to the PlaintiflT 

Edward Charles Howard and his Heirs. 


This Agreement was signed by the Solicitor for the 
Defendant; and aftervvai'ds on the same Day the De¬ 
fendant signed an Agreement with Vigor and Vansittart 
for the Purchase of their Interest at to which 

the Defendant’s Solicitor was a subscribing Witness. 
The Conveyance and Assignment necessary to carry 
this Agreement into Effect iirere afterwards executed. 


The Bill prayed, that the Agreement of the 19tli of 
Decemberf 1S04, signed by die Agent of the Defendant, 
might be specifically performed; or, in case it should 
appear, that tlie Agent was not properly authorised to 
sign that Contract on behalf of the Defendant, then 
that it may be declared, that flic Conveyance of the Es¬ 
tate and Interest of Fi^^or-and Vaneittart to the De¬ 
fendant was obtained by Fraud and Misrepresentation; 
and that he may be declared a Trustee for tiic Plaintiffs, 
apd be decreed to assign to them tlie Estate and In¬ 
terest so acquired by him. 


The Defendant by his Answer admitted the Execu¬ 
tion of^cAgreementby his Solicitor, stated to be his legal 
Agent merely: and that the Arrangement of the Terms 
of the Agreement was confided to Ashton, his Surveyor 
alone; but positively denied, ..that the Solicitor was the au¬ 
thorized Agent of the Defendant to execute such Agrees 
faent; and stated, that after the Execution of the Agree¬ 
ment with Vigor and'Vaneittart, when the Defendant 
was first informed of the Agreement, exMuted by hia 
Solicitor, wldch was in many Respects contrary to the 

Instructions, 
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Instructions, gi?en by the Defendant, he immediately 1818. 
declared, that he would not confirm it j as being signed 
^vitliout his Knowledge or Consent, and contrary to the Howae® 
Terms, prescribed by him. 

• BSAITHWAin. 

The Solicitor inhisDcposHions stated himself tobethc 
mere legal Agent of theDefendant; that^ gkton was solely 
relied upon by die Defendant to arrange the Terms 
of tlie Agreement: that the Deponent was never au¬ 
thorized by tlie Defendant or by any other Person on 
his behalf to sign or execute on his Part the Agreement 
of the 19th of DeremBer; or any Paper-writing what¬ 
ever : that tlie Deponent did consent to sign such Agree¬ 
ment at the express Dcsiremid Persuasion of the Plaiiv^ 
i\^EdteardChafU»Htyn>ard and hisSolicitor,upon their 
positive Declaration and Assurance, that Ashton had 
perused the Agreement as it thhn stood; and had ap¬ 
proved of it on the Part of the Defendant; with the 
Truth of which Assertion the Witness was impressed: 
that previously, and at the Time he so signed theA^rce- 
iQent,he informed tiiePlaiiitiff EdmardCharlesHoward 
and his Solicitor, that he, the Deponent, had no Direc¬ 
tions or Authority whatever ta sign the same on the 
Part of the Defendant; and that, having made such 
Declaration, he did not conceive, that his Signature w'as 
binding upon his Client; and the more so as the PlaintilF 
EdmardCharlesHoward not only signed hisownName 
to the other Part of tiie Agreement, but also signed tlie 
Name of the other PliuntifiTBantard Charles Howard, 
without produdng,or, as theWitness believes,having,an j 
Authority so to do: that prior to his signing the Agree¬ 
ment the Plaintiff Edward CharlesHoward and his So¬ 
licitor expressed great Anxiety, that the Deponent should 
sign it; by way hs they alledged of settling the Business 
One Way or the other; and, to induce him to sign, the 
£|olicitor inthePresence of the Plaintiff Edward Charles 

Howard 
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ldl2. 'Howard stated to the Deponent, tliat he need not,ha?5 
any Objection; as the Agreement had been perused by 
Howard Aeidon. 

v. 

^EAiTUWAITE. HomiUy^ and Mr. Bellj for the Plaintiiftr, 

contended, that the Defendant's Solicitor by signing the 
Agreement held out to the W orld,that he had Autliority^ 
comparing it to theCase of Witnesses to a Will, by tlieir 
Signature giving Authority to believe, that Uie Testator 
was sane, &c.; and, though they may beWmitted after¬ 
wards to contradict that. Courts of Justice very reluct¬ 
antly receive suchEvidence; and would not recommend 
a Jury to find a Verdict upon it; that the Defendant's 
Solicitor was to'1>e#oiisiderei as a general Agent; and 
the Cases of Agents with limited Authority had no Ap¬ 
plication ; the Decree tliercfore ought to be pronounced 
as upon a legal Agreement by a Person properly autho¬ 
rized within the Statute of Frauds. 

ISlv. Richardttj Mr. £raW,^and Mr. Wingfield^ for 
thepefendaut. 


The Lord Cham^ellor. 

This Case involves several very considerable Points: 
One of great imjiortance; to which for tliat Reason I 
shall turn my attention the last: as, if upon the whole 
Case, in Allegation, Proof and Admission, I can regard 
this as One Traiisuction^ in which the Parties were en¬ 
deavouring tn acquire what 1 shall call, inaccurately,the 
Inheritance^ with the View, that One should have the 
Proiierty, and the other a Lease; if the Terms are 
clearly to be collected; so that I can oonaider the whole, 
including Two Agreements, as One Bai^n, no Writteo 
Agreement between these Parties was necessary; but 
then 1 must collect from the Record the Terms of both 

r 

Contracts 
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Contracts. If the Case Is not to be viewed in that Light, 1812. 

llie next Consideration is, whetlier the Inheritance has 
net been obtained by the Defendant nnder such Circum- Howard 
• stances, attending to the whole Transaction, in dealing 
with each other, and as this Acquisition of the Inherit- 
aiice actually took Effect, that I can infer an Obligation 
^ the Defendant upon good Faith to hold theBencfit he 
has acquired, not for himself, but in Trust for others; 
unless he will agree to some reasonable Lease, which 
they will accept; and 1 am not satisfied, that suiheient 
Authorjty has been laid before me for saying now, that ' 
there ai’e not great DiiHculties in deciding tliose Ques¬ 
tions affirmatively. 

Upon the third Question, while there is any Hope of 
Arraiigoincnt, it is only necessary to say, that it will not 

be decided without sending it to another Tribunal. . 

‘ 

The Statute of Frauds faj says, that no Man shall be Provibions of 
bound by an Agreement concerning Land, unless the the Statute of 
Agreement is to be foumf in some Writing, signed by Frauds as to 
himself, “ the to bg*chargcd therewith or by tin* Kxecition 

some Agent, “ thereunto,” that is, as 1 uiuler'stand it, of Contracts 
to thesigningthereof, lawfully authori/ed by such Party, 

Therefore, laying out of Consideration the (\iscs < f 
Fart-jierformance, on Agreement for the Purchase ©f Hev.scs. 
on Estate is not binding, unless signed by the Party, to 
* be cluu’ged, or by some Pc'raon, lawfully authorized by 
him thereunto; that is, to the signing. 

This Statute has also, with reference to Persons, who 
are to attest Wills, said fbj, that no Devise of Land 
shall be good, unless it is attested by Three or Four Wit¬ 
nesses; and tha same Clause states, that the l^jignature 

(a) Stat. 29 Ch, 2. c. I. fb) Section 5. 

■k 4. 


of 
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1 ftllS. the Party himself is not necessary: but the Will must 
.be Sigi^ed by him, or b'y some other Person in lus Pre-' 
HowARt^ sence, and by his Direction. With respect to a Class of 
Cases, referred to on the Part of the Plaint, 1 think, 
Braitawa^itb^ t|bt judicial Opinioha against giving Credit to Persons, 
ivho, having attested Wills, are aftentards called to 
impeach the Execution, has been carried rather too 
ibr. Lord Manii^td often said, he would hear those 
Witnesses; but would give no Credit to them. Lord 
Kenyon followed him in that. I have differed from both 
' those great Judges; and have acted upon, my Opinion to 
this Extent; that, if the Witnesses are to be heard, their 
Credit is to be duly examined; \)ut their Testimony is to 
be received witfi all the JtPloasy, necessarily for the 
Safety of Maidund attachfng to a Man, who upon his 
Oath asserts that to be false, which he has by his solemn 
Act attested as true. Every Cirenmstance therefore is 
to be regarded with a strdng Inclination to believe, that 
what he did was right; and that be swears under a Mis¬ 
take : but if it is estabUahed, tha^ the Testator was not 
sane,*that the Agent was not aathojjked, the Law haa 
not empowered any Judge to refuiPto give Effect to 
that. 

In this View the Case is of, extreme Importance: but 
in a Bill for the specific Performance of an Agreement 
you must charge the Agreement to have been signed, if 
not by the Party, by an AgwUt, lawfully authorixed; and 
how can a Decree be ohiuned without Admissiem, or 

•I 

Proof, that be was lawfully authorized? The Doctrine 
would be new, and is not stated here, that the mere Pro* 
duetioirof air Instmment, purporting to be signed by a 
Mitii, not having a general Authority, but acting in hoc 
Caiu upon a special ^^nibority, is to bO taken as Probf 
of general Authority; though that is positively denied by 
tile Defendants Answer, and by the Deposition of the 

Person 
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Person,npresentetl as having such Authority. That is 
not Doctruie, uponnihichaCourtof E^iutycanprooeed. 

/ / 

If the Qaestiop, whether the Pefendapfs Solii^^r 
was an Agent, authorized acoording to^the ^tahile 
to the signing of this Agreement, was sent to Law, 1 
have no Douht, a Judge would tel) the Jury, thiry must 
look at his Evidence with the post anxious Jealeuay; 
that the Safety of JUjsnkiud re^uirys it; and* giving liim 
Credit for the Belief, that he thought himself correct in 
making tliis Deposition, he cannot, 1 conceive, now 
think it c|uiteaccurate) and a Judge cannot possibly so 
describe it. 


1812 . 


Howaaa 

V 

BMlTBWaiTf. 


If therefore it rested merely upon the Evidence of this 
Agent, his Deposition must be ejeamined, distinguishing 
his Declaration, that he had no Authority to sign: the 
Fact, independent of that Declaration, must be examined 
with the Jealousy, that I have stated much lower than the 
Judges I have meiirioned; and with due attention to al| 
the Circumstances, the ProbabiHUes of what must liave 
passed on that Day, and the Circumstances, belonging 
to the Fact, that tlie Defendant, who was to liave been 
present, was absent, all the prior Circumstances, and 
the subsequent Circumstance, thatfor Teb Days noRe< 
presentation was made to Bie PlaSntiflh, Biatthis Agent 
had no Atttherity; whidiwasthe more ineumhent, if 
A»hion'» Conception of the Imposition, practised upon 
Howard^ was infused into thd Alind of that Agent j and 
was not acted upon for Ten Days. * 


Whether a Man is a general, or a special, Agent, and Distinction 

admitting the ^ifferenM of the PrinoipIe,*goveiVki)lgthe between a ge« 

Question, how much fairer one can bind the Principal "P®* 

than the other Can, it is impossible, sdpposing a special as 

to their Powets 


A gent can bind be} ond Ids Authority, to contend, that if 


Voi.I. 


he 


to bind the 
Pi-inctpul. 
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n\z, 

Howard 

V. 

-Rraithwaite. 

Auctioneer 
nay limit his 
generul Power 
of Agency; but 
only by De¬ 
claration, equi¬ 
valent in legal 
Effect to the 
general Autho¬ 
rity. Upon 
that Principle 
Evidence of 
loose Decla¬ 
rations at the 
Sale not ad¬ 
mitted. 


lie made at the Time a Declaration, that ho had nO Atf* 
thority, the Principal can be bound. So in the Case of 
a general Agent, as an Auctioneer, be may at^jdie Auc¬ 
tion state) what Limitation's are imposed on his general 
Power of Agency: but that Declaration must be of such 
a Nature that the Law will affect the Person, to be af¬ 
fected by it, as he would be afiheted under the general 
Authority. Upon this Princi[ le loose Declarations at a 
Sale by Auetion are not permitted to be proved by parol 
Evidence. 

I do not deny, that the Supjmsition, that the Agent 
made this DeclaSlration, renders the whole more impro¬ 
bable, than otherwise it would be; yet I am uutnntisfied 
that he made no such Declaration; and, if it is csta- 
bliriied, thathe had not the Authority, though he honest¬ 
ly believed be had it, the Ground for decreeing a specific 
Performance fails. 


When 1 state my Opinion, that an Issue is necessary; 
Impression is, that under all the Circumstances of 
such a Case as this, the Credit both of the Defendant 
and the Witness will be mpeh better appretiated by a 
Jpry, duly informed by a Judge as to the Principles of 
Law, than they can be by ipe, upon any Attention 1 can 
give to ^e Proofs in the Cause; and I think more 
Issues than One will be necessay; as, if the Jury should 
find, that this Person,was not authorized to sign this 
Agreement, <1 am not sure, that the Defendant, if the 
Signature ’did not bind him, may not be bound by his 
^4^0ida|st ;tlieCir^uiU 9 tanpeiiofbis Absence,um^ounted 
ior» no OtiJe^oii made by him for Ten Days, hav- 
regt^fi tu fi^e^atureof the Transacapn, andtbe Be- 
by himin the mean^Timeby lifegotiatioji 
w}^ got ow^ng ^fii'eif with, einbmoed both 

Pafgaini^ 
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'Bargains) may be usefully put to the Jury; vhatSTer 18i2. 
should be their Verdict upon the first issue. How^o, 

e. 

If therefore the Parties do not oome to scHUe ArraA^- BhAiTUnriiTs* 
mcnt, ivliich is very, desirable, I shall endeavour to 
decide the Two first Questions: if either of those should 
be in the Plaintiff’s Favor, it will not be necessary 
to determine the third; which cannot be decided here 
with so much Propriety as before a Ccurt, who can 
look more accurately to the Facia and Ihe Credit of the 
Witnesses, than I can. 

* , 1312. 

Dec. 22. 


BR YANT, Ex parte. 


1313. 
Feb, 1. 


f IIHIS Petition was presenfed by a Bankrupt; pray- Appeal 

ing that the-Commission may be superseded. 


injj that the-Commission may be superseded. Lori 

CluincciLr io' 

Bankruptcy. 

Bank^up^ dispufiug the ComttiifeMon, haviAg faileti in O.ic \c.' '', 
not rettlraiped, at upon vexatioutt Conduct,!from bringiii..' u-ior cr; 
hut not directed without a new and special Ground : the Cobts of the 
AMigneeti out of the Estate., 

Trading in the Instance of an Attorney bnying fii]i|l selling Bo ’ , 
whether snlfirient to support a Commission ; depending upon whether 
the Nature of jibe Dialing, however small, is loch as to .naa..e8t un 
Intention to deal generally. 

Omisaioh of the Allldavil of Debt upon taking out a Commission of 
Bankruptcy to state, a Jutfgmedt bbtuiherl for the Debt, ori;>iiially by 
' Specialty or simple Coiitnict; Tbfms hdObjecttoi} to the Commission. 

Ciiiitid«(sloh-.ofBankrilj^6y snppbrtkl upoiTiDebf,for which a Jndg* 
trttmt waa ofa^itied'peudib^'thh T^o lltO^bs f^prisonment for Debt, 
Gonstitutinjgthe ActfVf ' Dilffincttim M^to a Bond taken; 

whidh wedid hetfahl-by ^^UthHi tbhheC^OmthenCmidhit of the Period. 

Gfilhttd tor vanpeils^diiig a Commisiion of-Bankriiptcy, that a Par: of 
the Bankrupt’i^pit^r^* wiU-totufyAifriieDdal»|;t«l^ care to secure 
tiiut Object immediately and effectually. 

P2 Tha 
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BmYAIlT, 

parte,^ 


The Bankrupt diiputing the Commission upon nil i4i 
Grounds, tlie petitioning Creditor’s Debt, the Trading 
and the Act of Bankruptcy, tlie Lord Chancellor di> 
reelbd an Action to be brought; add the Commission 
uras established by the 'Verdict} and an Application for 
a new Trial was refused^ ** 


THs^ Bankrupt, being still dissatisfied, in •Person 
pressed the Lord Chancellor for a&rther Investigation 
by directing another Trial) or in some other Way; and 
that the Examination may in the mean Time be stayed; 
insisting, tliat there was not sufficient Proof of Trading; 
which wasrepfeseViiedtObe byfhying and selling Books; 
the Bankrupt being an Attorney and Solicitor; that the 
Affidavit of the petitioning Creditor on suing out the 
Cmamission stated his Debt as upon simple Contract* 
though he afterwards proved upon a Judgment; that 
the Judgment having been obtained after the Coni> 
mencement of the Imprisonment for Debt, which con> 
fctHuted the Act of Bankruptcy, the Debt was by rela¬ 
tion subsequent to the Adt of Bankruptcy; that the 
Creditor, by proceeding at Law had hiude his Election; 
^nd could not sue out a Commission; and that the Bank¬ 
rupt was sdlvent; and was willing and able by the Sale 
of a partioular Estate to pay his Debts. 


Mr. JRiehmrde, and Mr. Afentogiiei for the Assignees, 
repreaenceAtheBaokrupi’sponductas vexatious andop- 
pressi^ito} thqy there waano Foundation for any of tho 
pl^iu^iis: wld<}|iwerepropcrly disposed of by thuRe- 
Aotlon^at the Beakropt’s Title to the Estate 
^Uy^ted; end Ant under these Ckcum- 
atnnccnlinalijsnliheresM fortbsr Resistance 

to the OeiBiiiiiioni whichhed beenissaed Twe Yean; 
end daat theEdnaiina^n should proceed* 


Tfte 
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ThB Lord Chaiicelu>b. 

U|>oa the different Objections^ on which this Petition 
sought supersede the Commission, 1 directed- an 
Action to be brought. First, with regard tb theTrading, 
it is obvious, that the Question, whether the Nature-of 
the Dealing, however small, is such as to manifest an 
Intention to deal generally in the Article, is a Question 
of so much Delicacy, that it is peculiarly fit for the 
Consideration of a Jury. Difficulties were raised also 
upon the petitioning Creditor’s Debt; and upon the 
Act of Bankruptcy, lying Two Months in Prison, as 
connected togethm*; tmd, the Bankrupt having failed 
in that Action, ladopt^theconstanti uniform. Course, 
as I could uot give Costs against the Bankrupt, to al¬ 
low those Persons, who succeeded in sustuning the 
Commission for the Benefit .of all the Creditors, to 
take their Costa out of the Estate; 


Brtsmt, 
Ex partem 


It is contended upon the Objeetion to the petitioning 
Creditor’s pebt, that a «f udgpi^f) obtained alter an Act 
of Bankruptcy, is to be considered in quite a different 
View from a Bond, so taken; as to wbifdi it has been 
longsettied, tbataBond, taken afteran Act of Bankruptcy 
ibr a pre-existiqg Debt by simple Contract would not 
merge that Debt f for this Reason; tiiat by tiie Actof 
Bankruptcy tiie Bond is aNuHity ^tilePel!son, whogives 
it, is incapable of executing sudh an Instriiment; and the 
Consequence is, that thoDtebil b^* simple Contract re¬ 
mains unaffected. It is urged Itewevev^ and'witii Weight, 
that this isnotso, wheretheCreditor proc^dstoa Judg¬ 
ment, particularly a Judgment ms dwu'litei.. TheBondis 
taken ftOm a Man, net known toi hen Bankrupt: but a 
Judgment isi^blaiiied fimm a Sfmsin Prison, with the 

(oj See 1 Cooks Bank. Law^ tpk (Ed; 1804.) 

P.3 Olyeci 
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]819-f3* Object of ircttingf a better Security, aud foundini^ an 
Act of Bankruptcy upon that Imprisonment. All tlieso 
Jt^YAVT* Questions were the proper Subject for an Aotum at 
purti, vvhich were eitlicr disposed of, or, if not brought 

befiiice the Court, that is not the Fault of those, who 
sustain, the Commission, 

4 

TheObjecdion, takentotheAffidAYitofthe petitioning 
Creditor’s Debt on suing out the Commission, is, that 
btatiiig the Consideration; as supporting theAllegation of 
Debt, the AffidaYit imports, that it is a Debt by simple 
Contract, The Bankrupt contends, that it is not so, but 
a Debt byfJudgment; and it is inoisted, that the Aot of 
Parliament faj^f directing, thal^e Creditor shall make 
Affidavit of ** the Truth and Reality" of hia Debt, re¬ 
quires, that be shall describe the Specific Nature of the 
Debt, such as it is: .it is. fiirtfaer said, that, when this 
Creditor proved his Debt under the Commission, he re., 
ferrcd to the J udgment; and it is insisted, not only that he 
must stalohis^Debt iuhisAffi^vit, as 1 haverepresmited» 
but coming to prove undfig the Qommiss^ii he must 
prove 4 Debt of the same Nature, as well as thn same 
fi^mount, asthii^t contained in his Affidavit. That is not 
tlie true Construction of the Act of Parliament, and is in- 
cousiaient with the Practice, which has prevailed many 
Years. ^ Proof upon a Judgment will pot stand merely 
upon that, if there is not a Debt dufilii ** Tr^h and 

theCousideration must be looked 
to. The Creditor’s Omissioti tomention the Judgment' 
would not proveattheComqussien; as theCourt is to b» 

8atis^jG|,edby the Affidavit,HmtthereisatrueandmalDebt^ 

ap4 i| h)^ nqver requM» that the Affidavit should 
sfa^ j^e pcht ,pr|th the Precisiofi of a sphcial Pleader, 

regandJoaUllie Se- 

faj Sheti 5 % c* 30, «3, 


edrities 
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•ilrities at the Moment. That vtm never considerefl ne- 181 ^ IS* 

eesaary; and there in liardly an Instance, in vrhich it 
has been done. This OJijectiou tlicreibrc fails. 

Ex puri 0 . 

The next Objection taken is upon the late Act of Psyrjia- 
ment faj, declaring, tliat it shall net be lawfi^l for any 
Creditor, who has, or shall have, brought any Action, 
or instituted any Suit, against any Bankrupt, iu respect 
of any Demand, which arose prior tqjtlie Bankruptcy, or 
which mightliave been proved as a Debt under the Com¬ 
mission, to prove a l>ebt under such Commission forany 
Pur|K)se whatever, or to have a Claim cntered,i without 
relinquishing such Aetioii or s^uit; and that the proving 
or so elaimiiig a Debt shall be deeyaed an Election to 
take the Benefit of such Comiuissiou: but that cannot 
apply to the petitioning Creditor; who was always held 
to have made his Election Neither of these Ob¬ 
jections therefore can be maintained. 

1 have been pressed hy the Potitioner to put this in 
aome Course for furthef Investigation by way of Appeal. 

1 have 1)0 Way of doing that: the I^egiylature having 
tboughtitrightto make this Jurisdiction final; and t can¬ 
not say, that it is my Duty,i£l«oiild, to put in a Course 
of farther Invastigation a Case, upon which I have so 
strong an Opinion, as 1 have upon these Objections. The 
Questioiiiupon the Trading, the Act of BaaVMiptcy,and 
thepqtitioniogCfeditcw'aDehti^cconclndedhytheEvent 
of the Trial, that has taken pkuce; uukss upon this Con¬ 
sideration, the Court will nojiiierinit a Bankrupt to try 
repeatedly stud vexatiously tbs' QusstiQii.of Bankruptcy: 

( 0 j Stat. 49 Gto. I. c« linisa* JTx parfe Lewesp 
tfil. t.lA /A l5‘\ Ex parte Crixtmi*. 

(b) Ex tfilnn, t 1 Bro. C» C. 270« 

Jtk. 15A EfTpante ffxrd, 

P4 hut 
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Bey AMT, 
£x parte. 
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but,' if he has failed in a single Action, the Court wilt 
not JinelVent lii's bringing another: neither will the Court 
direct another ActiWn ; but will take no Part. If the 
Petitioner chooses to try tlie Bankruptcy again in an 
Aetion, an Application must be made, w)ien it is fit to 
make it, to prevent his trying that Question vcxatiously: 
but a single Trial does not constitute that Vexation, 
that will authorize the Court to interfere by Injunction. 
All, that I can do St present, is to dismiss this'Petition. 


Mr. RichardSj for the Assignees, applied for the 

Costs out of the Estate. * 

• ' ” 

The Lord Chancellor. 

They must have the C osts. Whoever are concerned 
in effectually supporting a Commission of Bankruptcy 
are always considered as Persons struggling, not for 
their own Interest; but for the general Benefit of the 
Creditors; and the.constant Coprse is to pay the Ex^ 
pence out of the Fund, belonging to them all. 


The Bankrupt, having brought another Action, re« 
newed his Application, that the Proceedings may bo 
stayed, and b$s Offer of the Estate as a Security for 
the Payment of his Debts. 

• The Lord Chancelloe. 

There is no Doubt, that an Offer by the Produce of 
the Sale of an Estate to secure the Amount of all the 
Debm, proved under a Commission of Bankruptcy, has 
frequently ri^eived much Attention from the Court: the 
Object of the Commission being to satisfy thbCfeditors* 

if 
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ifK appears, tlrnttliey can bo satisfied by other bicans, 
the Court'mmldtiot permit aPifoceeding to goon,attend¬ 
ed with an Expence, which ttndcr such Circumstances 
would beentirely thrown awuy :butIrecollect nolnstance, 
that upon a mere Offer to secure a Debt, without othcv 
Circum8tances,theOourthasstayedProceedings;iinless 
perfectly satisfied, that the Offer would be made good. 

Considering this Case independent of that Offer, I 
agree,that itisunneressary to citePrecedentsto shew that 
Proceedings wiilbestaycd,wheretheValidicyofffieCoin- 
missioD is about to be tried; and this Case in an Instance of 
that.. 1 (fidso in anotheffate Case (a) upon tliis Ground; 

• that 

fu) XnExparle Collins, ' Sir Samuel Romilly, Mr. 
heard in Lmcoh*s Inn Hail, Hart, and Mr« MosUague* 

14th January, 1813» the for the Petitioner.-«^ir 
Petition by a Bankrupt, ihur Piggott,'ilku heach,oxid 
prayed, that the Commw- Mr. Cullen, for the petition* 
sion should be superseded it^gCred|t^. 
upon Objections to the Act The Lord Cbancsllor* 
of Bankruptcy,and theTrad- postponed the Examination; 
ing, one of the Questions observing, that it did not 
raised being, whether a Sea- appear on the Proceedings, Aether % Sca¬ 
venger, a Person giving to a that theCommiesioners could vender, contract- 
Parish a considerable Sum have had before them, what ing with a Parish 
of Money for the Liberty of 4x8 the Nature of the Deal- for valuable Con- 
ewrying away the Mud, Icc. ^ig: it was sworn to be by •‘‘••ration for Li- 
collected within the Parish, buying and selling Ashesi **** 

and the Dust from the ai\d Breeze: but quo mode TriHer^s^h- 
Houses, was a Trader within did not appeaa upon the De-jn the Bankmpt 
the Bankrupt Laws ? There positions. There is greal^ Laws. Qnoen. 
was also an alledged Deal- Difficulty in holding a Sca- 
ingiu Pigs and Bricka. An veoger, contracting with a 
Issue was accdtdingly di» Parish iu this Way, to be 
reeled, the Proceedings be- aTrider within the Act of 
ing stayed ui the meanTime. Parliament; though he cer¬ 
tainly 


1613.13: 

Bryant, 
Ex parte* 
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18t3-l». 

Bryant, 
£z parte* 


fteCommissionera bad adjudgcdtboPartya Bank* 
rupt without sufficient Authority: but upoutlie Allega* 
tieo, tlint sufficient Proof would be furnished, I putthem 
to an Issue; staying tlie Proceedings then before me 
without sufficient Proof to support tliem. Upon a Prin« 
ciple not unlike that 1 stayed the Proceedings in tins 
Case: the Bankrupt insisting first, that there was no 
petitioning Creditor's Debt; secondly thafthere was no 
Trading; thirdly, tliat therp was no such Act of Baqk^ 
niptcy as,connected witli the petitioqingCreditor'&Debty 
if there was one, would support the Commissioa. 


The Question as to the Trading, depending upon tho 
Fact with what Intent he bought and sold Books and 
Prints, was in its Nature fit for the Cosideratioii of a 
Jury. Upon the Act of Bankruptcy it was contended, 
that the Fact of lying in Prison for Debt Two Aloiitiis 
not under the Circbmstances ah Act of Bankruptcy! 
, and farther, that, if it was an Act of Bankruptcy by re¬ 
lation to the Commencement of the Imprisonment, the 
Creditor,having iltered the Nature of hisDebt,originally 
by simple Contract, or Specialty, takitig a Judgment 
between the Time oftbe first Imprisonment andtheCom- 
missiou issued, was not <at the latter Period such a Cre¬ 
ditor as at the former; and therefore could not support 
the Cmnmission; which by relation stands upon an Act 
of Bankruptcy, previo^us in Date to t^e Judgment. 

That'was a Question of Lhw; and attending partictt- 

larly to the Trading, I directed an Action; staying the 

1 

taiuly may, be a Trader in ship adding, that be wSs 
the Artidet 'of Pigs and rather digpoasd to diiect ah 
Bricks. Issue diat an Action, where 

• An lasne was directed as it. appeared, that the Case 
te the Trading and the Act insisted onVas not laid be» 
ef Bankruptcy i his Lord* fore the Commissioners.. 

ProeiBedUigi, 
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FroccediiifipH. The Petitioner liavingjiad an OpporCiinity 
of trying tlie Validity of the Commission in an Action, 1 
cannot, consistently wiUi the Safety ofMankintl, listeiito Bryant, 

a Suggestion! Hiat os mupb Skill and Diligence werciiot part^ 

applied in the Trial of that Action, as ought to have been 
applied. That would be attended vviUi too much Danger 
to the general Interest of the Public. Upon die Trial of 
that Action the Opinion of the J ury under the Direction 
of the Judge was, that there were a good petitioning 
Creditor’s Debt, Trading and Act of Bankruptcy; all 
the Essentials to making a Man liable to the Bankrupt 
Law's; as he may be certainly whether solvent or insolvent. 


One of the Questions is a Question oC Law: as to the 
Eirecl of the Change of tiie Security pending the Course 
of the Imprisonment. Suppose a Debt by simple Con¬ 
tract converted into a Judgment: when that iscompared 
to a Bond taken, which goes fdr nothing, if there was an 
antecedent Aet of Bankruptcy, this Distinction occurs* 
that the one is by Gontract: the other by a Judgment in in- 
vUum. Whatever could be mode of that, there was an 
Opportunity of submitting it to a Court of Law; and on 
a Motion for a new Trial the Court was satisfied with the 
Verdict; and refused to disturb it. Upon the Applica¬ 
tion to mo, that followed, my Opinion was, and continues, 
that according to the Course in Bankruptcy, if a Corn- 
mission; has beeh sustamed in an Action, directed for the 
Purpo8eoftryuigitsValidity,itmustwithoutotherGrounds 
be considered valid: at the siune Time intimating, that, 
thoughi wpuidnotrestraintheBankruptfrom again trying 
it, as acting in that vexatious and litigious Churse, which 
in Thomp8an*9 Case ('aj called for suchinterposition, I 
would not direct the Action to be again tried witliout a 
new Ground* Tlie Cbnscquence would be repeated Ap- 

C. C. 434. , 

plications; 


(aJ See Chamhwt v. Thoi^son 4 £tro» 
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£» parte. 
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plications; of which,'if attended to, after it had onc^ 
been put in a fair Course of Trial, ^ere would be no 
End: but I found no Instance of restraining a Bank¬ 
rupt from again trying the Validity of the Commissioo 
op the Ground that it had been once tried. 

Whether I should stay the Proceedings, because the 
Bankrupt might bring another Action, or would direct 
another Action, and stay the Proceedings, are very dif¬ 
ferent Questions. In such Cases Proceedings are never 
stay^ except upon extremely special Grounds, different 
from those, on which the &rst Action was directed; and 
wliich could not be taken intcH Consideration upon the 
Trial of that Action. 1 khow no'lnstance, except the 
Ouse of Parker (a) the Brickmaker; in which there 
was a speeial Verdict. It does not appear to me, that I 
have before me any Ground for staying all the Pro¬ 
ceedings under this Coiflmission merely because the 
Bankrupt has brought a second Action. 

, I 

As to the Offer, made by the Bankrupt of a particular 
Estate for Sale, I will nht dispose of that without 
reading the Proceedings; with a View to ascertain the 
Value of that Offer; wluoh I cannot at present estimate. 


The Lard Chancellor said, that upon reading the 
Proceeding nothing appeared to shew, that this Estate 
can be brought to Sale so as that thia can be considered 
ajiOfferofPrppertyimmediatelyavailabletotheCreditors; 
and directed, ^t^eExamination oftheBankfupt should 
proceed to the Extent of ascertaining his Title to that 

I 

' Fie parte ffarrurntt 1 Cook*» Bank. Law, 47* 
and Parker v. Welis, I Bro, £d« 6, by Mr* Qre^g% 

C. C. IfS. i Term Rep. 3f. , 

P»pert,5 
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Property; confining it to that; and the Petition should 
stand over for the Result of the Trial; observing, that 
he made that Order on the Supposition, that, if the Com< 
mission should be sustained, and by the Time the Action 
ivas over it should appear, that a Part of the Estate 
would pay all the Debts, he should net upon a Prin¬ 
ciple frequently recognized by superseding the Commis¬ 
sion ; taking Care, that ail the Creditors are paid. 


1812-lS. 

Bryaht, 
Ex porfe. 


BERKS V. WIGAN. 


1819. 
Feb, 10. 


T he Answer jn this Cause disputed an Act of Order to with- 
Bankniptcy. The Defendant's Solicitor, con- drawRejoinder, 


vciving, that the late Act of Parliament (a)^ did not 
rc(|uire a Notice in Writing of an Intention to dispute 
the Act of Bankruptcy, where the Commission had, as 
in this Instance, issued before that Statute, omitted to 
give such Notice. The Defendant moved, that he 
might be at Liberty to withdraw his Rejoinder, and 
rejoin forthwith de novo; ivishing to be placed in a 
Situation to dispute the Act of Bankruptcy. 


and rtjoia de 
novo ; for the 
Purpose of 
giving Notice 
of Intention to 
dispute an Act 
of Bankruptcy, 
under the Slat. 
49 Geo, S« 


c. 121 : by ana- 

Mr. Aarf,andMr.ParAer, for the Motion, submitted, logy toAhe 

that this was a mere Slip in Practice; that on similar Ap- Practice at 

plicatioustotheCourtsof JSCtn^’tRenciiandiSrXcAeqfuer permit 

Orders had been made, os of course, allowing Pleas to be 

withdrawn for the Purpose of the Defendant's being let in '^‘^i'drawn; 

requiring, ac« 

V«/8Ut.49G». ».c. 1*1. ““ 

Practice in 


the Exchequer, 

the Affidavit to sta^e theDeponent's Infurmatioii andBellcf. that it ia 
essential to the Justice of the Case. 

to 
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181S. to dispute the Act of'Bankruptcy; referring to Wilt-' 

v-' cock V. Smith (aj and Xadmore Ooukl (bj, 

Berks 

***, r Sir Samuel Romilly resisted the Motion on (he 
Y/ iGAN. Ground, that the Bankruptcy had rejieatedly been tried 

both at LaiY and in Attempts to supersede the Commis¬ 
sion : but every Attempt to impeach this Commission had 
failed; and therefore some special Circumstances ought 
to be stated to induce the Court to grant this lndulgciie(‘ 

The Lord Ciunceuok. , . 

It is die Practice of the Court of Kmg'e Bench, if 
the Justice of the Case requires it, to withdraw the Plea, 
and file a new oiie^ giving Notice; and the Court oIJSjc- 
chequer followed that; requiring this additional Allega¬ 
tion in the Affidavit; tliat the Deponent is informed and 
believes, that it is essential to the Justice of the Case, 
that the Defendant shall be at Liberty so to object. 

4 

The Order w'as pronounced accordingly wilh*fhat 
Allegation. 

/«) 2 Vtmpb, p, 184. See {h) I Wightw* Exrh,i*»- 
a*so Clarkson r. Dadds, in p. 80 . 
the Note. 


mdndey 
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MONDEY «. MONDEY. 181 s, 

^cb. If. 

rflllE Plaintiff, ae Mortg;agee, filed her Bill against jnonlry dU' 
the infant Heir of the Mortgagor, and other rccti rl, in case 
Persons, claiming to be first Mortgagees. The Bill the Mongagect 
jtrayed, that the Piaintifi’nijay redeem the Mortgagees, if consent to a 
prior; and that the Heir may then redeem the whole; or Sale, whether 
that tlic Defendant Mortgagees, if subsequent, may re- it " ill he for 
deem the Plaintiff; or that all the Defendants may be t*'® Benefit of 
foreclosed: or that the mortgaged Property may be infant Heir 
sold, all jiropcr Parties concurring, and the Money to 
arise by the Sale be applied in Payment of the Money 
duo to tlie Plaintiff and the Mortgagees Defendants in 
i cspect of their Securities according to the Priorities of 
kuch Securities; and that the Suqilns, if any, produced 
by the Sale, may be secured for the Benefit of the De¬ 
fendant, the infant Heir ^of the Mortgagor. 

Mr. Hartf and Mr. Domcleswellf for the Plaintiff, 
prayed a Sale; observing, that though they could not 
‘produce an Instance, this might perhaps be done; as 
the Court had in many Respects extended its Juris¬ 
diction for the Benefit of Intauts. 

Mr. Vtterson, for the infant Heir. ]\2r. Collinaon, 
for the other Mortgagees. 

J%e iMrd Chancellor. 

It would be.too much to let an Infant be foreclosed; 
when, ifths Mortgagee will consent to a Sale, a Surplus 
may be got, of perhaps .£4000, considered as real Es¬ 
tate, for the Benefit of the Infant. If there was no Pre¬ 
cedent, 
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1S19. cedent, 1 would make One, but 1 urn sure, this has 
been done. 

Mondet. 

Mokubt. 

The Decree directed aRefercnceto theMaster to take 
an Account of the Monies, due to the several Incuni^ 
brancers; and to asi'ertaiA and reportthdr several Priori¬ 
ties; with the usual Directions forthesubsequentlncum- 
brancers to redeem the prior in the usual Course; and, in 
rase the Mortgagees shall cohsent to a Sale, that (he 
Master shall inquire, and report, whether it will be 
for the Benefit of fiie In&nt, that the Estate should be 
sold; and fartl^r Directions and Costs were reserved. 


1813, 

Feh, 10. BALMANNO r. LUMLEY. 


Refirence of 
Title before 
Answer: Plain- 


f IMIE Bill prayed the specific Perfonnance of » 
Contract for the Purchase of an Estate. 


tiff’, the Vendor 
undertukiiig to 
to do all (>u<.h 
Acts for the 
Purpose of 
exeenttng 
what the 
Court thinks 


Mr. Hartf for the Plaintiff, the Vendor, moved for 
a Reference of the Title. 

Mr. Cooke, for tlie Defendant, the- Purchaser, ob¬ 
jected, that tiiis is never done before Answer; and Bueli 
Practice would be ineduvenient; the Answer stating 
the Grounds of Objection to the Title. 


right as 

if the An- Hart, in Reply, said, that the Bill was a mere 

swer .was in, )^Ver|uent of the Contract; pitting ifo special Pact 
and the Cause 

brought fo Hearing. 

Direction, if the Report slwlL bd against the Title, for Conipensatioa t 
refused as to ludemuity. 

ia 
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in Issue; therefore there was no Use in waiting for the 1815. 
Answer. Balkan no 

.t? 

T%e £or(f CnANbSLLdR. Lokley, 

One Difficulty, stated by Mr. Cooke is, how the Court 
is to proceed afterwards; but on such a Motion the 
Court considezwthe PlaiutifTas undertaking to do all such 
Acts for the Purpose of executing what the Court thinks 
right, as if the Answer was in, and the Cause brought 
to Hearing. With Uiat Undertaking;, if they cannot 
state any Objection to the Performance, and the Re¬ 
ference is merely to logk into the Title, 1 do not appre¬ 
hend the Answer to be necessary befige that Reference. 


Let the Order go therefore, witii tiiat Undertaking (a). 


Mr. Cobke desired to add to the Order a Direction, in 
case the Report should be againsttheTitle,for Compen- 
Bastion and Indemnity; luggesting,that as to Part of the 
Estate Indemnity might be more convenient than Com¬ 
pensation. 

Mr. Hart, agreed to the Inquiry as to Compensation; 
but objected as to an Indemnity; which might prove in¬ 
convenient to Families; insisting, that the Purchaser 
roust either take the Title with an Allowance for a De« 
feet, or reject it. 

The Lord ChancbulOr said, he did not apprehend^ 
the Court could compel the Purchaser to take an Indem¬ 
nity, or the Vendor to give it; and accor4ingly confined 
the Order to Con^pensation. 


WB 


Vou I. 


/'aj P„toH V. Rogers, post* 

Q 
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idi3. 


Lincoln’s 
Inn Hall. 
Jan, 12, 13, 
14, 20." 


THE MAYOR AND COMMONALTY OF COL- 
' CHESTER tj. LOWTEX. 


Genera] Riaht 
of Corpora- 
tions, of wtiut- 
cver Nature, at 
Law to alienate 
their Lands, 
held in Fee, 
subject as to 
Ecclesiastical 
Corporations 
to the restrain¬ 
ing Statutes; 


i^pHE Object of this Bill was, that Indentures of 
Lease and Release, dated the 26th and 27th of 
Jutjfj 1791, being a Mortgage for c£’2000 and interest, 
a Bond, of the same Date, as a collateral Security, and 
another Indenture', d,ated the 28th of January, 1804, al- 
ledged to have been executed under thcCorporate.Seal of 
Colchester, might be declared void, and delivered up to 
be cancelled or declared to stand only as a Security for 
such sums as were bona Jide advanced by the DcreiiUaiit 
for the Use of the Plaintiffs; and an Injunction. 


and no In¬ 


stance of a 
Trust attached 
upon the 
Ground ofMis- 
appiication, as 
not to Corpo¬ 
rate Pur¬ 
poses, except 
the Case of 


The Bill impeached the Securities of the 2(>[h and 
271h of July, 1791, as unjustly obtained ; and without 
any good or legal Consideration ; nlledging, that by thu 
Custom or Usage of the Borough none of the Lands, 
vested in the 31ayor and Commonalty, can be sold or 
mortgaged without the Consent of the Mayor and Com¬ 
monalty in Common Hall assembled or the major Part 
of them; a Custom invariably adhered to since the Char- 


Corporations, bolding to Charitable Uses. 

Whether such a Junsdiction prevails in other Cases, upon an Ap¬ 
plication to Purposes clearly not Corporate, Queere. A Bill on that 
Ground impeaching Securities as obtained under an abuse of Trust 
by the select Body of the Corporation of Colchester, using the Com¬ 
mon Seal for raising Money to defray theExpences of Actions againt 
the Mayor and YownClerk, relative to Electionsof the Recorder and 
a Representative of tlieBorough inParliament, dismissed upon varidiis 
subsequent TrunHaqlions, especially an Award, binding the Corpora¬ 
tion at large through the select Body, acting with Authority, and 
upon a fair Question, whether the Purpose was Corporate, ui not. 
Costs qpou a groundless Imputefxm of Fraud. 
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of Incorporation in 1763, except in the Instance of 
these Securities; to which, contrary to such Custom, 
the Common Seai was aiiixcil by the Contrivance of 
Francis SmythieSf then Town. Clerk of the Boroui^h, 
whose A^cnt the Defendant was, in a clandestine 
Manner, without the Assent of the Mayor and Com¬ 
monalty ill Common Hall assembled. 


iv.s. 

The 

Mayor 

and 

COMMONALfT 

of 

Colchester 


The Bill farther alledged, that of the Sum of <£2000, Lowten. 

stated in the Indenture of 27th of July, 1701, to be 
advaitctid and paid by the Defendant to the Chamber- 
lain for the Use of^the Corporation, no Part was ad¬ 
vanced; but the real Consideration was a Bill of Costs 
to that Amount in defending, as Ageht of SmythieSf a 
Quo Warranto Information, filed against him in 1788 
for exercising the Office of Recorder of the Borough, 
and other Suits and Prosecutions, originating in 
Election and Party Purposes, and not connected with 
the Rights and Interests of the Corporation. 


To this Bill the Defeinlant put in a Plea and Answer; 
pleading the Indentures and Bond of the 26tii and 
27th July, 1791: a Referetjee. and Award in 1801 
between the Plaintiffs and Defendant concerning the 
Principal and Interest, secured by those Securities, 
that the Plaintiffs should pay the Defendant <£2266 
l-'is. and a Deed, dated the 28th of January^ 1804, 
coiiOrining the. Mortgage of 1791; and by way of 
Answer stating, that all the Circumstances, under 
. which the Mortgage was obtained, and the true Con*< 
,stderation thereof, were laid before the Arbitrators. 

The Plea was di& allowed by the Lmrd Chancellor as 
covering too much in covering the last Instrument 


The Defendant then put in his Answer; from which it 
appeared, that be had lately filed a BUI against the 

Q 2 Plaintifib 



CASES IN CHANCERY. 


Plaintiffs for a Foreclosure. He denied the Custom, a» 
stated by the Piaintin^; allcd^ing, that the select Body 
of the Corporation, consisting of tlurMayor, Aldermen, 
Assistants and Common Council, which Common Coun¬ 
cil* consisting of Eighteen were elected by and out of 
‘ the Commonalty at large, who were upwards of One 

Colchester Three Huiidined, have full Power to sell or 

mortgage the Corporation Lands without the Consent 
Lowten. of Commonalty at large, in Common Hall as- 
seihblcd. He denied, that theConimou Seal was affixed 
to his Mortgage contrary to the Usage by the Contri¬ 
vance of Smyfhm in a clandestine^)!* improper Manner; 
admittihg, that it was affixed without the Consent of 
theMayor and Commonalty, in Common Hall assembled, 
or ihb major' Part of them; which he insisted was not 
necessary. He admitted, that'thc <£2000 was not ad¬ 
vanced to the Cfaa'ihhcrlain for the Use of,the Corpora¬ 
tion; hilt arose in the following Manner:—In 1787 
upon an Election f6r the Office of Recorder Smythica 
was returned as duly elcctedf In consequence of the 
Warmth, occasioned hy this Cohtest, many Actions 
Were brought against theMayor, for 

reTusfn'g Votes, tendered for Mr. Grilhir^dod, the \ihsuc- 
cessfal Ch'ndidate; who applied "to the CbiVrt of 
l^iendslk fbr LeaVe to rile an ThfiUtmation ih ithe Nathre of ^ 
a tluo iVatTtfAfo against‘iShil/t/ttes; t!^ich was tehni- 
natedhy a Comproiuise: Mr. €?rtmieobcil being sworn 
into the Office of Recorder, andiSiniythte# being appoint- 
"ed Towh'Clerk. In 17B§ ap6n the Election ofa Repre- 
aen&tive of the Rofoii^h in Parliament Mr. ^ietHey 
and Mr. ^Jahlkaon being the Cabdidates, 

Angkr, the Mayor, made a special Return, tiiat the 
l^UffiberS dh ihelPoR weris equal; and Mr. Tietney com- 

Mm for a ffilke Retimi. 


228 


1813. 


The 

Mayor 

and 


On 
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On the 20th of Juhjj 1780, at a Meeting of the select 
Body of the Corporation, consisting’ oi the May-?.?; VU 
dermen, Assistants, and Contmon Council, an^>rder was 
made; reciting, that such Actions had been corameiiced, 
and theOpiuion of the Assembly ,that Ce^nfaok and^n^ 
gier had executed the Office of Mayor fidthfally and ho¬ 
nestly; and therefore resolving, that they should he pro¬ 
tected, defended,and ind nunitied,.by the Corporatinn by 
and outof the Revenucsthcreof against snch Suits; and, 
for better carrying thatOrder into Effect, that the Mayor 
for the Time being togeffier with any Two of tlie Alder¬ 
men, auy Two of the Assistants, and any. Two of the 
Common Council, be a Committee for the Purpose of 
borro wingaSiiin, notexceecUngcf2000, for ans weringthe 
above End; such CoQimkteebeing autliorized to raise 
the (£2000 by Moctgtige of the Estates of the Corpora¬ 
tion ; and to affix the Coramon Seal to all Deeds, neces¬ 
sary for effocting such Purpose. On the 18tb of Decem¬ 
ber, 1780, at another Meeting of the select Body it was 
ordered, that they should ftiakesiich Return totbeilfan- 
<iatnic«,roij[uiring them iuswenr Mr* Grimwood into the 
Office of Recorder, as Counsel siiould advise; in order 
that the Election might be tried; that it should be tried 
at the Expellee of the Corpora iiuj; that the Mayor should 
be indeniniiied by the Corporation; that the Defendant 
should be employed to conduct this Business; and that 
the Costs of defending the Quo Warranto Cause a- 
gainst Smythieg fhould he borne by the Corporation. 

The Answer farther stafod, that in prosecuting and 
dMending these Causes, ^2156:6«.: llcf. became due 
to the Defendant; of which Sum (£1400 was Money 
out of Pocket; |nd hi& Bill of Costs on that Account 
was the Consideration for his Mor* f a'''; which he in¬ 
sisted came within the Spirit of the preceding Orders. 

Qa The 


1813. 

Wv-wi 

T e 

Mayor 

Ml. 

Commonalty 

o*' 

CeLCHEsTSW 

». 

biOWTEM. 
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The 

MATOfL 

and 

Commonalty 

of 

Colchester 

V, 

Lowtev, 


Theinterest was regularlyremitted to theDefendantby 
Smythiesduring his Life; but »nce his Death in 1798 no 
Interest having been paid, the Defendant applied for his 
Money, and the Plaintiffs disputkigthe Bills, a long Cor¬ 
respondence ensued; which terminated in an Agreement 
for aReference of the Defendant’s Claims, dated tlie 22d 
o\ April, 1801, signedand sealed bytheDefendant; and 
sealed on the Partpf the Plaintiffs with the CommonScal; 
which was affixed by the Direction of tlie select Body. 

The Defendant insisted, that all the Objections to his 
Security, as stated iii the Bill, Were laid before the Arbi¬ 
trators in a Cai^, drawn up by the Town Clerk on be¬ 
half ojf the Corporation; and by tlie Award, dated the 
24th of December, 1801, the Sum of .£2266:15$. was 
found to be due from the Plaintiffs to the Defendant. 
That Sum not being paid, the Defendant in Trinity 
Term, 1803, filed a Bill for Redemption against a 
prior Mortgagee and Foreclosure against the Corpora¬ 
tion ; but consent^ stay Proceedings in that Suit 
for Two Years on receiving the Interest then due, and 
an Agreement, that such Delay should not prejudice 

the Suit, and that the future Interest should be in¬ 
creased from : IQs. to Five jaer Cent. 

In pursuance of tliot Agreement by an Indenture, 
dated the 28th of t/anuan^, 1804, indorsed on the original 
Mortgage, the Mayor and C ommonalty in C onsideration 
of the Sum of .£2266:15«. \vhich they acknowledged to 
be due from them to the Defendant, granted and con¬ 
firmed to him all the Premises, comprised in his original 
Mortgage, to secure the principal Sum of .£2266:15e. 
and Interest at Fiye per Cent.', covenanting to pay the 
Interest Half-yearly, and t|ie Principal mJantuary, 1806. 
Theinterest not being paid) the Defendant commenced 
ao Action upon bis Bond, and obtained a Verdict. 

Tha 
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The Answer insisted, tliat the Debt so owiu^ to the 
Defeiicfant for hiti Bill of Costs, was a lec^l and suili- 
cient Consideration for the Bond and Mort^n!»e; that 
such Bond and Mortgate were valid and binding on the 
Corporation notwithstanding the Objection as to *thc Cc»imonaltw 
Modeofailixingthe Corporate Seal; that, if the origiita! of 
Securities were questionable, tliey had been since rc- CoLCULSTEn 
peatedly confirmed by the Award, the Deed of 1804, tlie v 
subsequent Payment of Interest, and the Orders and Lowtkn. 
Admissions of the select Body; all 'which Acts took 
jdacc with the Concurrence of the Recorder, tiie jjreper 
Daw-Officer of the Corporation; and were Corporate 
Acts, binding the Corporation. 

On the lath of ilfarc^, 1811, tho Lord Chancellor 
directed Four Issues, to be tried in the Court of Ex¬ 
chequer: Whether the Common Seal of the Mayor and 
Commonalty was duly and lawfully affixed to the Inden¬ 
ture, dated the 26tli and 27th July, 1791; the Bond, 
dated the 27th of July, J^701, the Agreement, dated the 
22d of April, 1801, and the Indenture, dated the 28tli 
of January, 1804, or to any or either of those Instru¬ 
ments. 

Upon the Trial of those Issues tlie Jury found, that 
the Common Seal of the Mayor and Coininoualty was 
duly and lawfully affixed to tjic said several indentures. 

Bond, and Agreement. 

TJie Cause was beard for iartlier Directions. 

Sir Samuel RomiUyy Mr. Hari, and Mr. Roupull, 

for the Plaintiffs. 

* 

All Corporations are Trustees:for the Individuals, of 
which they are composed; and m that Character are 

Q 4 bound 
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1813. bound to consult tlie Interest of their Members, If those 

Tirho act on behalf of the Corporation, cannot afiply the 
Mayor Body to their own individual Advantage, 

neither can they appropriate those Funds to gratify their 
Commonalty Passions, orto serve thePlxrposesof theirown particular 
of Party* In the View of a Court of Equity such Objecta 
Co LCHESTER must reccive equalCensure, It is not ver^ probable, that 
V Cases in Poiiitcan be produced: Corporations genera^ 
Lowten, contriving to veiltheir Abuses from the Observation of 
Justice. Yet, if Authority is required, the C ase of The 
KingWatson CaJ y furnishes a clear Opinion of Ash^ 
hurstf Justice, in 'Favor of thiSjJurisdiotion: a Judge, 
perfectly conversant with the Doctrines of this Court; 
having sat only Five Yeara before as one of the Lords 
C ommissioiiers of the Great Seal, This cannot be repre¬ 
sented as a Bill, filed by a Corporation to defeat their 
own Acts. TheTransactions complained of arc Acts, not 
of the Corjmration, but of the select Body; affixing the 
CommonSeal to Instruments,which,though goodatLaw, 
may be the proper Subject of Relief in Equity; -ns Relief 
would be given against a Party, claiming with Notice 
under a fraudulent Execution of 9 , legal Power of Attor¬ 
ney to execute a Deed.' 


The Defendant knew, that the Mortgage was granted 
for Purposes, in which the Corporation had no Interest; 
and, that the Mortgage,if in the strict legaVSense valid, 
amounted to a Breach of Trust. He admits, that the 
Consideratiun was, iiot^Moiiey advanced, but a Debt. 
Here the Question arises. Whether that was a Pebt, 
which the C orporation ought to have paid. The Charge 
respecting the Contest for the Recordersbip, and the 
Actions resulting from the Mayor's Returii'at the Elec¬ 
tion, constitute a very large Part, of ffiis Debt,- The 

fa/it Term Rep. 1<^9. See Page 20^. 


Contest 
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Contest for the Recoi^rsMp was one purely individual; 
affecting the Two Candidates only, and with which the 
Corporation had really no Concern. It would have been 
widely different, had a Pcffson, not ^ected. by the Ma¬ 
jority, been forced upon theCorpojfate Body. Resisting 
such an Attempt they would liiavc been asserting their 
own Rights: but this is tlie Act of a Minority, having 
accidentally the Seal in thsir Power, and availing them- 
9 elves of it to oppose what was in Truth the Election 
of the Minority. The Act of the select Body was a 
Nullity; unlcs.s the Corporation by their Acquiescence 
confirmed it with respect to third Persons, 


1813. 

The 

Mayoe 

and 

COUMOMALW 

of 

COLCHESTEE 

V. 

Lowten. 


Allowing, that the Corporation at Iffege possessed the 
Power to dispose of the Funds, belonging to their Body, 
that could give no such Right to a Minority so to act at 
the Expence of the whole Corporation.. Suppose the 
Treasurer, in Possession of a Fund, proposed to apply 
it to die Payment of such q Bill as this: could not the 
Corporation at large, or thoMajority, obtain an Injunc¬ 
tion to restrain him from paying and the other Party 
from receiving itl The same reasoning applies to the 
Actions broughtegainst the Mayor. They were purely 
personal to him; and the Corporation had not the Power 
of applying the Funds to cover tlie Expences of those 
Actions; which was aclearMisapplication; and thcDefen- 
dant inbis Characterof Solicitor and Agent to the Town 
Clerk could not be ignorant of it. By the express Terms 
of the Charter the Funds of the Corporate Body are to 
be applied only to public Purposes; and by what Course 
of reasoning can. tliese Objects be so described ? 


The WhitBiable Company ^jo/your Lord- 
0hip, putting^tho Case of^a (By-law, made for the per- 

(cj 17 Vet, 315. See Pages 320, 322. 
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sonal Benefit of the Individuals making it, excluding 
the other Members from a Participation in the Profits, 
to which all w.ere entidcd, declared your Opinion in 
Favor of the Jurisdiction of this Court to controul such 
an Exercise of even a le^al Right; and how much 
CommonA iiTV jg Case here* presented: this unauthorized 

^ Attempt ofthe Minority to dictate to the Majority; to act 

hSTE IL 

for the whole Body, aud dispose of the Funds by an ar- 
Lowten, bitary Discretion, independent of all Controul. The De¬ 

fendant's Security must be set aside as granted without 
Consideration. He admits Notice, that the Seal was af¬ 
fixed without the Consent of the Mayor and Commonalty 
at large; andthat the Money was hot advanced, as falsely 
recited in the Internments. The Acts, represented as a 
Confirmation, all stand in the same Predicament as 
the original Security; being Acts done by the select 
Body, equally unautb(MrIzed. 

t 

If this Alortgage can stand, there is ho Purp6.se,' 
however corrupt, to which the Funds of a Coqioration 
may not be applied. Conceding for the Argument that 
the select Body had the legal Power to affix the Seal, 
yet under the Circumstances, with the Defendant's 
Knowledge, that the Purpose was corrupt, and not 
Corporate, his Security cannot be allowed to prevail. 

Sir Arthur Piggott, Mr. Richards^ Mr. Wetherellf 
and Mr. Home, for the Defendant. 

The Argument in support of tliis Bill opens to the 
Court a most extended Jgrisdiotion. The Plaintifis, 
abandoning their original Position, that the Deeds were 
illegal, now call for the Interference of this Court to 
hare them removed, as Clouds upon their Title, 
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The Corporation is the sole Plaintiff: no iiulivldnal 
Members impeaching the Conduct of the select Eody. 

In that respect this Case is distiii'.^uished from Adhy v. 

Tho fVhiMahlc Company^ wher<^ the Plaintiff asserted 
that, haviiigperformcd his DutybydredghigtheOyslt'rs, Commonaltv 
he was under the By-law excluded from a Share of the of 
Profits; and your Lordship directed an Action to try tl)C Colchester 
Validity of that By-law; which was the whole tl urisdi<‘tion v 

excrcisedin that Case. The Security? given by the select Lowtem. 
Body, is the Security of the Corporation. Thi^ Power 
of making Laws, binding this Corporation, is in the se¬ 
lect Body. That has been repeatedly established, by flu* 

Court of King'»Bench\\i tlie Action upon the Bond, and 
by the Court of .Exchequerin the Trial of the Issues di¬ 
rected. This Power appears to have been vested in tho 
select Body from Time Immemorial; being dfjrived to 
them by Prescription, not by Charter; and innumerable 
are the Instances, in whidh the select Body has mortgaged 
the Property of the Corporation, and exercised other 
Acts of Government, wififioutthe Interference of the Bur¬ 
gesses, The equitable Object of this Bill is to set aside 
Instruments of the Plaintiffs themselves, derided to be 
legal Instruments; and the Principle, on which that is 
maintained, is, that the Corporation are Trustees: the 
Bill not allcdging any Trust; but stating a general Pro¬ 
position, that will entitle every Corporation in the King¬ 
dom by merely filing a Bill, stating no more than that 
some Act not Corporate has been done, to set aside their 
deliberate Acts, defeat their^ Engagements, and evade 
their Debts. It is admitted, that there* is no Instance 
of ouch a.Suit. 

■t 

The Plaintiffs cannot maintain, that the CorporaUon 
had no Interest in the Appointment of the Recorder^ 
their Law Adviser; and if the Mayor is tos^tand theCon- 

sequeucef 
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sequences of every Action, brought against him in that 
Character, he may be overwhelmed. Tlie Proceedings 
against these Officers were against them, not as indi¬ 
viduals, but in their official Characters; and why, may 
not the Corporation defend any Member, attacked in his 
Corporate Character, for Acts, done in the Execution of 
bis Office? Could this Defendantknow, whether the Pur¬ 
poses, for which the Money was employed, were Corpo¬ 
rate or not; and is,he at this Distance of Time, when all 
the individuals, against whom he might have proceeded, 
are dead, to lose the Security, upon which he was in¬ 
duced to rely ? At least he must be entitled to the com 7 
mon Justice, which aCourt ofEq'uity administers; where 
Relief is sought.* The usual Practice of the Court is, 
when any one comes here to set aside a Deed fraudu¬ 
lent or. illegal, as being usurious to impose this Term 
upon the Plaintiff, that he shall repay the Money actually 
disbursed. 


Whatever were the original Circumstances, here arc 
the strongest Acts of Confirmation: Payment of Interest 
to the Year 1797: the Agreement to refer; by which 
they chose the Foruip; and the Deed of 1804. In all 
Cases a Party, having a Right to extricate himself, if, 
aware of the Ohjeotion, he confirms the ori^nal Act, 
cannot afterwards avail himself of. that Objection. 
IfVhonce do these Plaintiffs derive the Privilege of laying 
hy for $0 many Years ? The only Authority referred to 
* is an* Opinion accidentally dropped by a single Judge^ 
sitting in a Court of Law. Can such an Opiqion.bp 
received as conclusive Evidence of the Doctripe qf thi^ 
Court upon a Subject peculiarly its own ? 

{Supposing, that this Money vos notrffisadjfpr Cor- 
ppre^c Purposes^ ^ is thorf£?rc Ho be conqidfr^ 

a Misapplication, 
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^Misapplication, the Question would arise, whether this 
Court could shortly after the Mortgage have restrained 
the Defendant in theExcrciseofliis IcgalRights, asMort- 
gagee; or have directed the Instrument to becaHcelled. 
That is certainly a Question of greatNovelty, and no less 
Importance;involvingaiiothcrQuestion,theCoinpetency, 
or Incompctency of Corporations to dispose of their Pro¬ 
perty. From Time immemorial wc find it laid down by 
all the Courts of Law, that Grants by Corporations of 
their Estates, whether for C’orporate Purposes, or not, 
were good faj. Lord Cokr^ indeed, docs riot hesitate to 
lay down, that any CoQioration, ecclesiastical or’civil, 
might alienate, and that without ihePi^ron or Founder. 
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IndependentoftherestrainingStntutesofJSrh'srai&etA(b) 
Corporations could dispose of the whole of theirEstates; 
having the absolute and unqualified dUponeudi; nei¬ 
ther limited as to the Objects, nor circumscribed as to the 
Quantity; and the Proposition of the Plaintiffs is, that 
this unqualified Power which Corporations p»>ssess at 
Law, may be cut down in this Court. So incidental to a 
Corporation, lay or ecclesiastical, is this Power of free 
Alienation, that the Crown cannot constitute a Corpora¬ 
tion without it; according to the celebrated Case of iVnf- 
toiCs Hospital (c)\ so thaf, if a Corpoi^tion should be 
constituted, to alien with the C onsent of the Lard Chan¬ 
cellor of England, the Qualification would be void. The 
IHctumof Mr. justice Ashhurst is opposed by the Opi¬ 
nion of Mr. J UB^ceBlackatone, that the visitatorialPower 
of the Crown over Civil Corporations is exercised in the 

(a) Co, Liu. 44, a, 300, b, c. 10. 14 Elie, c. 11 & 14. 
Siderjin, 162. Smith v. Bar» 18 Eliz. c. 11, and 43Eliz, c. 
ref, 3 Comyn*s Dll^,T\t,Fran^ 29 . 

chise, f. 11. 18. fcj 10 Co. 1. See 306. 

(b) I Eliz. c, 1-9 .13 E/iz, 


Court 
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Court of King'n Bench {aj, and there only. In the 
Banker's Case (h) the Opinion of HoltfC. J. is at Vari¬ 
ance with that of Justice Ashhnrst. The Silence of all 
tlio Authorities is conclusive, that there is no visitatorial 
P6wer in a Court of Equity. It is singular, if a Cor- 


of poration, taking liable to a Trust, cannot alienate, that 


CoLCHKSTER ‘t sliould havp escaped Lord iVomerj); who heard the 


» Banker's Case. The Riisnlt of all the Authorities is, 


Lowten that the Alienati<»n of a Corporation is as binding in 
Equity as at Law. The Statute of Charitable Uses (c), 
which has been supposed to create the Jurisdiction of 
this Court, contains notliing, which supports it; nor, is 
there in Duke's 'BoqV. (dj an Instance of a Commission 
to ciKjuire after 'Estates, alienated by Corporations ; a 
strongArgument,thattliisCourthasnovisitatorialPower. 


It is not judicially tppareiit, however, that the Cor¬ 
poration committed any Rreach of Trust in supporting 
the Mayor or Recorder; nor whether such were or were 
note orporatePurposes, and the J urisdictipn ofthisC ourt 
can ouly be exercised, when that is ascertained. The 
Proposition of the Flaintiifs admits, tliat a Corpora¬ 
tion may mortgage, or alienate, for Corporate Purposes: 
but the Jurisdiction, if it depends upon the Nature of 
the Purpose, as not being Corporate, must attach upon 
any C orporate Expenditure; as building Bridges, &c.: a 

(a) t Comm. 480, 4dl. Reversal by .Writ of ErroK, 
This Opinion is controverted but also wanting an essential 
by Mr. f'Amtian; whodis- Ingredient, the Discretion 
tinguishes the Power of the voluntarily to regulate and 
Court of King's Bench upon superintend. 

Complaint to prevent and fhj Skhin. Rei>. C07. 

punish lujustice in Ciril /'ey 43 JfeVfc. c. 4. 

Corporations from visitjttorial fdj The' Law of Charity 
Power; as not otdy liable to able Cses. 


Doctrine, 
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IIoctriueyMrliicli goes to i)ie utter Extinction of the Prin¬ 
ciple, on which all Corporations are founded j and gives 
this Court an equal Pofvcr over Civil Corporations as 
it exercises over Charitable Uses, in Opposition to the 
Principle, that in all Corporations there is somewhere 
vested an absolute,uncontroulable,PowcraiidDiscretion, 
without Appeal. It will scarcely be contended, that the 
Coqioration could not submit to Arbitration. That 
Right they cleai'ly have under the Statute of IVilUam 
(a) ; even if at the Trial in the Court of AVc/icgucr 
many Instiinces of the select Body submitting by their 
Seal to Arbitration, and even borrowiiigMoney to defend 
Xiaw Suits, had not Ifcen ])roduced. Supposing the 
original Security invalid, wliat is thete to itiipoacli the 
A ward,or invalidatedhcDcbt there by created? Conced¬ 
ing for the Sake of Argument, that the Jurisdiction 
exists,may nota Corporation byConfirmation orWaiver 
be precluded from the Right of resorting to it ? 
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Sir Samuel Romillyf in Reply. 

t 

In this Cause, certainly of very great Importance, iu- 
v olvingPoints of considerableWeight, thcDefence brings 
forward Four Questions: first, whether this Court has 
Jurisdiction: secondly, whether this Money was applicil 
for Corporate Purposes; tliirdly, whether the Acts, reliod 
oil as a Confirmation, preclude the Relief: and fourthly, 
whctlier any Relief can be given against the Defendant, as 
a Stranger, and a Purchasey for valuable Consideration. 
With respect to tlie first Point the Defen^Ant contends, 
that this Court has no Jurisdiction for a direct Breach of 
Trust; a corruptMisapplicationof theFundsof this Cor¬ 
poration. The Absence of Authority can never be con¬ 
clusive against ttic clear and obvious Principles, on which 


this 


fuj9k 10 W. 3. c. 15. 
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this Jurisdiction stands. Admitting, that a C orporrntidit 
has by Law the Power of Alienatioh, that the Crown 
cannot conslitute a Cor[>oration*withoiit that Power, as 
incident to their Pee, no Authority upon that Head 
proYes, that Courts of Equity liUTe no Jurisdiction, let 
the Application of the Corporate Property be wliatitmay; 
and the niunerousDecisionSjCorrectingBreadies of Trust 
are Authorities in support of it. If, where the visita¬ 
torial Power exists, this J urisdiction is excluded, thePre- 
sumption is, that it attaches, where there is no such 
Power. The Jurisdiction cannot be derived from the 
Act of Elixaheth f aj: which directs the Appointment of 
Commissioners. The select Body is established by the 
Decision at Law to be Tmetees, mere ministerial Agents 
of the Corporation; and as such bound to exercise their 
Powers for the Benefit, of the whole Body. The Objects 
of Incorporation are tb preserve Peace, to administer 
Justice, &c. in order to promote the gen^l good, not 
of the Corporation alone, but of the Kingdom at large: 
His Majesty granting these Corporate Privileges as a 
Trustee for the whole public W^l. The Consequence 
is, that the select Body can aci-only for the general good. 


Suppose,the restrainingStatute otElixaheth had never 
passed, and that a Bishop hadhi the present Day made (t 
beneficial Grant to one of his Family, can a Doubt be 
suggested, whether this Court would have interfered ? 
Considerable Wdghty is to be attached to the Opinion of 
Mr. Justice A shhurst; who speaks of this as^ general 
Principle, merely neeessay to be stated, in order <10 be 
admitted, and not requiring any Authority tooonfirm it. 

The Distinction between charitable and public Trusts 
is so ulce and refined, that it can scarcely befidlowed. 

(a) Stat. 43 £Iis, c. 4. . 

It 
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It b sufficient, that thb b a Corporation for pnblic 
Purposes» The Issues hairing decided these Instru¬ 
ments to be good at Law, the Plaintifis are now entitled 
to a Relief, different from that originally prayed, that 
the legal Estate may be re-conveyed. 

The Question, whether the Money was raised forCor- 
porate Purposes, depends upon the Interest, which the 
Corporation had in the Dispute concerning the Election 
of a Recorder, andthe Actions against the Mayor. The 
Election ofRecorderisinallthe Burgesses; and theCo#- 
poration at large had an Interest to have the Person re¬ 
turned, who was duly elected ;bttthad nfi farther Interest 
in the Success of either Candidate. How then can it be 
maintained, that this Act of the select Body, including 
the Mayor, who ought to havebeen impartial, supported 
by the Prejudices of one Part of {he Corporation against 
the other, was a proper Apptication of the Funds to Cor¬ 
porate Purposes ? If such an Application of them can 
be sustained, why not for, a similar Purpose previous to 
an Election: for Instance, to defray the travelling Ex- 
pences of Electors, coming to vote for the Candidate, 
favored by the select Body, to* represent the Borough 
in Parliament? 
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The Acts, set up as a Confirmation, are no more than 
the Acts of the aelect Body, corroborating the Acts of 
the select Body: not the Acts of the Corporation at large; 
who alone were capable of confirming these Seenrities. 
The Confirmation of the select Body, unless they can be 
considered as the Corporation,' is as unavailing as the 
Confirmation of a Deed, impUached fbr Intoxication, by 
ail Act of the Party, while in the same State; tidnted by 
the Vice of the ori^al Transaction. The Right of any 
itidi vidual Member to complain is not inconsistent with a 
Vox.. I. R similar 
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similar Right io the whole Corporation. The Bankers* 
Case aiforcla no Authority against the Jurisdiction in 
such a Case as this: the Application by this select Body 
ot the Funds of the Corporation to Purposes, adverse 
to ^eir general Interests: an Abuse of Trust: a Breach 
of Faith and Public Duty, that must go unredressed, 
a signal Instance of a compleat Failure of Justice, 
unless this Court applies the Remedy. 


Thf Lord Chancellor, 

Stating the Circumstanocs particularly, pronounced 
the following Judgment. 

I have no Recfollectioa of any Case of this kind except 
one: a Suit, institu^d ift Uiis Court upon a Bill by some 
of the Corporation of Abneick against the Body, the 
acting Part of that Corporation, very much of this 
Nature: but 1 do not know what became of it. 

• A 

The Bill in this Cause contends, that all or Part of 
the Expenditure, which is the Subject of this Suit, was 
not for Corporate Purposes; and, if not, that it was not 
competent to the select Body to charge the Corporation 
with an Expenditure, not for Corporate Purposes; that 
the Property of the Corporation is held tty them in Trust 
for Cerpqrate Purposes; and therefore the select Body, 
if they have the Capacity of acting, could not pledge 
thePropertj^of the Corporation for Purposes, not cor* 
porate, a^ least not without the Assent of the Body at 
large; and upon that Hypothesis they might go fartlier; 
and contend, that the Body itself could not pledge 
the l^roperty for Purposes not corporate. ^ 

4 

In answer to the Claim of Relief on that Ground it is 

said^ 
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eaid there are a great Variety of subsequentTransactiona; 
and, if ever there was a Case, in which subsequent 
Dealings could set right what was originally wrong, if 
this can be so characterized, this is that Case: thisDe- 
fendant having been, either with or without the Assent 
and Knowledge of the Body at large, dealing with the 
select Body, ^vith a View to an amicable Settlement, by 
a vast Number of Transactions, through a vast Series 
of Years, in every Way possible; aufl, if in that Object 
he has failed, as there is not the slightest Pretence upon 
this Record for saying, that he has ever dealt dishonora¬ 
bly, though gross Fraud is very blameably imputed to 
him, he has a fair Claim to urge, ihat,^if the subsequent 
Transactions are unavailing, he sus^ns considerable 
Hardship in losing all the Remedies for his Advances, 
Labor and Time, ta which he would have been entitled; 
as, if he cannot establish liis Demand against the Cor¬ 
poration, with regard to a great Proportion of it he 
.might have established it Against /Smythie$; and if the 
select Body pledged to llpm the Funds of the Corpora¬ 
tion tor Purposes, to which they could not be applied, 
they would themselves have been personally answerable 
to him. All that hdwever is gone by. 

It is now insisted upon the subsequent Transactions, 
that, as they passed between the select Body and Louden, 
tliey cannot have the Effect he contends for. When this 
Cause came originally before me, the first Question ap¬ 
peared to be, what was,the Species of Relief to be given, 
if any Relief was due to the Plaintiffs; and it was then 
contended for theC orporation,that,notw ithstanding wliat 
passed atthe Trial of the Action upon the Bond, asto tlie 
Use of tkeCorporationSeal, thcMortgage,the Bond,and 
the Deed, as it*is called, oi Confirmation, and the Sub¬ 
mission to Award, areallgood fornothing: aUsp having 
been mads of the Corpomte Seal, authorizing the Plain- 

R 3 tifl& 
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tijls to say,that Uieso aire not Corporate Instruments; and 
if that AUegation can be made out, there is a clear Title 
to Relief: my Opinion haTing always been, diilbring 
frohi others, that a Court of Equity has the Jurisdiction 
and Duty to orderaToid Deed to be delivered up, and 
placed with those, whose Property may be afl^ted by it^ 
if it remains in other Hands* 

Issues were therefore directed; and all these Instru¬ 
ments were found to belnstouments, amounting to valid 
Alienations of Corporate Property: in other Words it 
was found, that the Seal was leipilly and duly affixed to 

be delivered “duly;” naving either suggested, or ac- 

ceded to tlmSuggestiOHr, that this Word should be in¬ 
serted ; that it should be open to the Parties to try^ whe¬ 
ther any Thing could be made of it. 

a 

The Relief, now to be ariced, most therefore be upon 
quite a different Prhwiple; and though all the Authori¬ 
ties upon what is not often the,Subject of Consideration 
here, have been most usefnlly brought forward, I have 
no Doubt, tiiat, independent of positive Law, as to the 
legal Powers of a Corporation, Corporations, Civil, Ec¬ 
clesiastical, or ofwhatsoeverNature,could inPointofLaw 
alienate Laiids,of wfatohlheyweroseised in Fee; and the 
History of what Oorporattons, both a|^fregate and sole, 
did before the restraining Statutes is very useful Civil 
Corporations are at tlus Day in the constant Habit of 
nakmg these Afienatioqs: their Titleto make whichisas- 
•e^ted by Lord Cbks. In the Course of my £::q>erienoe 
in this Court, of my present Researches, and of my Ex- 
attinatioU of Authorities, whicb^ having had Occasion to 
consider them formerly, this Cause has brou^t back to 
myReoolleotion,notlihigliaSseottrred,Blfewing,tlintthere 
ever was a Cnsoi in wldchtiitB Courtattached the Doc¬ 
trine of Tnlst,asa]^liid undtr the Words, “ Corporate 

“Purposes”. 
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** Purposes'* to the Alienation of a Civil, orindeed of an 
Ecclesiastical, Corporation. With regard to what was 
stated by Sir WiUiamAihhurttyB. veryrespectableJ udge, 
and who,I take thisOpportunlty of saying, was a very use-> 
ful Judge as a Commissioaer in thisCourt, 1 do not*lay 
down, either that this is the Sulyect of J urisdiction here, 
asTrust, or of Information in iheCourt ofKing^sBench* 
The Opinion, tliat this Court has Jurisdiction, is to be 
considered as theOpinion, not only o^SirWiUiam Ash- 
hurst thut of the whole C ourt of King'sBench, stopping 
upon that Ground the Argument upon the Point as to the 
Breach of Trust ^aj. Sir Samuel RomiUg has put it 
fairly, that the Court hfupt to act upon the Supposition, 
that Corporations are constantly abusing their Quty by 
applying the Property not to Corporate Purposes; but on 
the other Hand, when a Case ia brought forward, the 
Courtis not to shut its Byes against the Practice, thathas 
prevailed in all Times, and the Judgment upon it; for, 
speaking of Corporate Purposes, if the Pur^se, though 
the most worthy, that can be represented, has not that 
Character, the Use of tiie Seal is equally improper, and 
as much an Abuse in a Court of Justice, though not in 
moral Consideration. As to what obtains, for Instance, 
in tlie Ecclesiastical Bodies, that have been mentioned: 
the Bishop, the Dean and Chapter,&c., the Statutes,that 
lieases formore thanTwenty-oneYears, orThreeLives, 
and not at the old Rent, or more, shall be bad, do notsay, 
that any Uease shall be good, which can be taken to b^ 
an AbuseofthoseCorporate Purposes, for whichthe Pro¬ 
perty waBheld;andlapprebend4^vould not b^fficultnow 
tofindBishop'sEstates, the oldRent reserY^beingj^50, 
and the actual Estate worth,«^1000or^200l0^er4niiiiffi. 
All the Excess of that Rent, taken by the Bishop himself, 
should, if he isa Trustee in a fair iense, be taken from 
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.18!S. him by this Coort: yet no such Attempt was ever 
made where tlie Corporation was not holding for 
The Charitable Purposes. Eren those Corporations can 

Mayor alienate at Law: but the Alienee will be a Trustee; and 

- * the‘ Jurisdiction in^those Cases must be regarded as a 

tJOMMOKALTY ^ 

Contrast to the ether Cases of Corporations, holding 
Colchester Charitable, but for Corporate, Purposes;’ 

^ demonstrating, that this Court shall not be called 
.Lowter. upon in the latter^Case; as it is in tlie former. 


The 

‘ Mayor 
and , 

Commonalty 

of 


The next Point I am called 'Upon to consider is, whe¬ 
ther these areCorporatePdritoses. 'ThuAttomeyGew- 
ralof tlia,t Day seemed ^think tiie Mortgage good as to 
so much of Lowten^$ Bill as was incurred under the 
Authority of the select Body. That however is but pri¬ 
vate Opinion ; and the Question is still open, whether that 
was a Corporate Purposc,"or not. 11 is not necessary for 
me to determine, how many of the Purposes, where the 
Dcfendant^as eihployed’eitherby the express Authority 
of the Corporation, or by Smythiea, as his Client, were 
corporate, or not: they appear to me much nearer that 
DescriptionthanmanyPurpbse4,towhichCorporatePro- 
perty has been actually applied: biit my Judgroent goes 
Principle of jjjjg Though Courts of Equity have laid down. 

Equity, that ^ Principle, upoW^ndtibK ^ey might to act, that Pcr- 
the Demand seeking Relief, sKould'he^rompt in their Applica- 

Rel ief should should not deid as if they did not mean to make 

e 'any Application for Relief in Equity,- suffering their Op- 

wheth«r * ponents^o losetheir Remedies againstother Parties, I do 

tl h *t ,1 hot put my Judgment upon that Principle. It would be 

be difficult to difficult to ihhintain, though the Qourt would struggle, as 
maintain under could, juiliciilly, that, as the Defendant has lost 

that Principle ftemedy by the Death tfSniythiea, and the Disper- 
upon the Loss if I mhy use thkt Expression, bf*thh select Bodf, 

of other Reme- therefore he can in ]|Squity haveffie Efenetit pf that Secu- 

. * ♦ * 

dies a Security 

invalid in Law and lElquity, the Court would take away that Benefit. 

^ rity, 
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rlty, which is not a valid Security in liUW and Equity: 
whether that Benefit could be. taken from him by a 
Court of Equity is a difibrent Consideration. 

My Opinion upon this Case is, that the subseqftent 
Transactions, which took place between these Parties, 
boundthcCorporation atlarge. TheirConstitution istliis. 
The select Body have at least a Right to bind the Cor* 
poration by the Use of the Seal in Matters, as to which 
file C orporation at large could bind itself. Without de¬ 
tailing the Gircuinstanceq from the first Moment of this 
Demand, all the Correspondence upon the Part of the 
Town Clerk, which 1 fake to bo the Correspondence of 
both the select Body and the Corporation, all the Terms 
proposed as to Part-payment; &c., it is clear, that a Cor¬ 
poration may submit to ArJ>itration. If the Matter sub¬ 
mitted can in no fair Sense be stated as Matter of Contro¬ 
versy, in which the Corporation could deal, such that a 
fairConsideration could view as connected withCorporate 
Purposes, 1 do not say, that such a Submission would 
bind: but, if it may be represented as a fair Question, 
whether corporate, or not, the select Body, being entitled 
to act, may submit that to Arbitration. 
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This was submitted to Arbitration; and there is not a 
Trace in that Transaotion of any Inattention, or Want of 
due Attention, to the Interest of the Corporation at large. 
The select Body nqust, it 19 tiiue, be. considered in one 
Sense as the same Body, whose Acts are Wouglit in 
Question; but in aj]iothci:Sense\hey ore quite a difiereiit 
Body. Some of them ure not the ludiYidpals, whose 
Acts are brought in Qnesjtiqn; an4.ttpqn Examination my 
Conclusion is, that they did, cf. Persons exerting 
their beat Attention fojr the at large. Not a 

Point was brought belbre the ^bijlyator otherwise than 
as it would have been by an Ageqt,. having np other View 

R4i iban. 



948 


CASES IN CIIAN^CERY. 


ISIS. 

The 

Mayor 

and 

CoMMONAGTY 

of 

Colchester 

V 

Lowten. 


than the Advantage of bis Principal. The Award there¬ 
fore is binding at Law; and waa so conducted as to tlie 
Interests of the Corporation, that, unless bound to say, 
tile Pur[>ose8, to which the Money was applied, can in 
no .Sense be considered Corporate Purposes, 1 ought 
not to shake that Award. 

Upon these Grounds I cannot giYethe Corporation the 
Relief, prayed by ^lis Bill. The Costs of the Issues ne¬ 
cessarily follow the Event; and this Bill imputing 
Fraud, when it is impossible that the Security could be 
cut down except upon the Principle of its Invalidity in 
Law or Equity, I should not do Justice in this particular 
Case, unless 1 iKsmissed tlie Bill with Costs. 


1810, » 

Nov, 23, 26. 

1313, 

Jan. 13. TULK u. HOULDITCH. 

* 

Legacy re- J^OHN Lovelace by a Codicil to his Will, dated the 
citing the Pro- , Qf November, 1796, dispo^d as follows: ** 1 

bability, that c< gjyg jg^u f^velace at Malaga in the 

the Legatee was 

not living, upon express Condition, thathe shaU return to England and 
penwnally claim of the Executrix oi in the Church Porch: if he shall 
not HO claim within Seven Years, to be presumed dead, and the Legacy 
to fall into the Residue* 

The Legatee not having returned, and dying abroad within Seven 
Years, Ihe Legacy waa held not due; the Existence of the Legatee, 
though appearing otherwiie, being to be proved by the particular 
Means prescribed; and therefore not within the Cases from the Ciril 
Law, where, the End being obtiuned, the Means were not essenddl. 

Objections of Forhi, thaf the Plmntiff, originally clmming under 
a special Assignment, by Way of Supplement set up a dilfctent Title, 
as geueml Creditor, proceeding Ss such, not upon Proof of his Debt, 
l^t on the mere Adui'wion of tbO Executor, against a Peiton, Ro 
cotfotable to the J^ccutor for Assets, not determined. 


**Kiagdom 
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" Kingdom of Spain ^2000 capital Sto<di» &o. Part of tBlS* 

** my Stock in the Funds: but as 1 have not heard from 
** my siud Son for a considerable Time, and there is aPro- 
« bability that he may not be now living, I do hereby de> {{oulditch* 
<• Clare my Will andMind is, that the said Legacy is gtfen 
« to him upon the express Condition that be shall not 
“ be entitled thereto unless he shall return to England 
** and personally claim the same of my Executrix or her 
Executors or Administrators or in the Church Porch 
of the Parish Church of Great Waltham hi the Pre- 
<< sence of Two Witnesses; and incasemy saidSonshaU 
** not return to England and claim the said Xiegacy in 
Manner aforesaid within the Space of Seven Years 
from the Time of my Decease then my Will and 
Meaning is that he shall be presumed to be dead and 
in such Case the said Legacy hereby given to him shall 
be deemed a lapsed Lo||||tey apd sink into and become 
** a Part of the Residuum ot my personal Estate; and I 
hereby will and direct that the said Le^gacy shall be oon- 
“ tinned in the Bank by my Execui^x for the Time 
** aforesaid after my Decease until sufficient Proof of the 
Death of my ^said Son shall be produced or such 
** Claim thereof shall be made in Manner aforesaid 
within that Period; and that the Dividends which 
shall from time to time become due thereon shall be re- 
ceived and vested in the same Fund to accumulate 
<< together with the Dividends which shall become due 
« upon such accumulated Fund for the Benefit of my 
said Son, in case he shall make his Claim thereto in* 

** Manner and within the Period aforesaid, or otherwise 
of my residuary Legatee.* 




TheTe8tatordiedinj!farch,1707. «rohi»Aionelacs,the 
Legatee, died^at JEalaga in Oetober, 1803; at which 
Place he was residing at the Date of the Codicil, and 
whan the Te&tator died, and continued to reside until bis 

Death, 
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Death; neverbavingrutanied to ATn^ipIafK/, or personally 
claimed the Legacy f although he was apprised of it by 
Letter, dated the 10th of «/une, 1707, transmitting a 
Copy of the Will; the Recdpt of which he acknow¬ 
ledged, expressing his Intention of coining to J5r upland, 
when his AOairs permitted him ; and it was proved* 
that hediedof the Yellow Fever just as he was embark¬ 
ing for that Purpose. 

o 

The Bffl'waB tiled against the Executor of John 
l.oveIace,dieLegatee,a^d against the residuary Legatee 
of the original Testier /ohn Lovelace, who claimed 
the Legacy, as having fallen into the Residue. The 
Plaintiff by his eri^nal Bill set up a Claim under an 
Assignment to him of this Legacy from Lovelace, the 
Legatee; but afterwards filed another Bill, by Way of 
Supplement asserting his 'FAeas a Creditor, suing on 
behalf of himself and all the other Creditors of John 
Lovelace,, the Lipgatee. The^ Executor admitted the 
Debt; but did not admit Assets. 

t 

Mr. Leach, and Mr. Boteler, for the Plaintiff 

The substantial Part of the Condition, annexed to this 
Legacy, having taken Efi^t, the Appearance of the 
Legatee in the Gharch Porch is a Circumstance, that 
even in a Court nf Law would nOtpreveht the Legacy*s 
vestilig; and isihwefore more clearly to be dispensed 
Vith in £k|Uity. What Motive can be attributed to the 
TestatorimpoaingthisCdhdition? Heassignshis Reasoui 
]eavin|*^no Doubt of liis Object; that, if his Son should 
die abroad,the residuaryLogatee should not be kept out 
of the property a cobsideiable Tiilie; requiring there¬ 
fore, thatthe Executrix shall be perfectl^satisfied of the 
Existence of the Legatee; and pointing out the Mode of 

giving 
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giTing that Satisfaction; havingno Purpose beyond that. 1813. 

The Executrix admits^ that fahe was satisfied of the 
Existence of this Legatee by other Means, viz. the ^ 
Letter received from him in 1801. How is the De- {fouxoiTca. 
claration, that the Legatee, not claiming in Manner 
aforesaid within Seven Years, shall be presumed to be 
dead, consistent with the Notion, thattiiere is something 
in the particular Mode, pointed out to satisfy the Exe¬ 
cutrix of the Fact, entitling the resi^ary Legatee? 

* 

This may be compared to the Case put by Lord 
Coka (a), of a Condition to enfeoff a particular Person^ 
and instead of a Feoffment a Conveyance by Lease 
and Release executed: Lord Coke says, this in Law 
amounts to a Feoffment. The subtantial Part is, that 
the Party should have the Estate: and the Form is not 
essential. In RoUe it is liaid,.^* the Condition is per- 
i* formed; for the Effect is performed.** So*tlie Sub¬ 
stance of this Condition is, that the Executrix shall 
within Seven Years have Demonstration, that this Le¬ 
gatee was living,and she had that Demonstration. In all 
Cases ofthis Nature, Conditions as to Marriage, Powers 
ofRevocation, &c. if the real Intention has been sub¬ 
stantially performed, a Court of Equity does not insist 
on a rigid Adherence to particular Circunostances. It is 
evident,that the only SubjectoftiiisTestktor'sGontempla* 
l^ion was the Uncertainty of his Son*s Life; and though in 
tile latterPartoftheClauseheappears to lose Sight ofthe 
particular Means by which he intended tiiat bis Execu¬ 
trix should be satisfied as io the Fact, the Reason, as¬ 
signed in the Introduction, over-rides tHe whole. In 
Peartall v. Simpson {b) Words of apparent Condition 
were held not to have that Effect. In J9i‘oon^v.iiro»Jt(c) 

faj Co Llt.*!Ettate upon (b) 15 Vfis. 29 , 

Condition, a, ^ (r) 10 Fes. 5$7, Sec 618. 

your 
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your Lordship expresses yourself thus: ** Where there is 
** a general Direotion to lay out Money in Land, the 
** Testator takes it for granted Land can be procured. 
** If a particular Estate is pointed out he conceives a 
** Tift® can be made. Upon the Pmnt, whether, that 
** failing, it may be laid out in other Lands, after a Dif- 
<< ference of Opinion between Lord Thurlonf and Lord 

jRossljfn it is established, that it may; that the parti- 
** cular Estate pointed out is only the Mode directed for 
** executing the primary Intention for a Purchase.*’ 

This Claim is supported by various Analogies from 
the Civil Law; under which a Legacy, if the Legatee 
should become tut June by the Death of his Father, 
was considered due upon the Legatee’s becomingeman- 
eipated; and Legacies to Daughters on Condition that 
they were emancipated ware due upon their becomingtui 
•Turtt by^e Banishment or Death of their Father, or 
by other Means. Fbei (a), treating upon the precise 
Performance Of Conditions, alludes to these Cases, 

, Another 

(a) 2 Fori od Pondactat* Sed nec percequiralens con- 
Lib* 28. T. 7. § 25. Sedet ditioui parere jura regulartter 
amplins conditiones pie- permittunt. Qui ratione, 
ransquetpecidcetacecpne* ri testator opus publicnm 
scripto teatatoris impleodte in municipio per hseredem 
suntjUtcni^ueimpleineDtom fieri jnsaorit, eumque sub 
altwl utite non rit* Hinc h&c ponditioue instituerit, is 
cum testator Bforio fun* autem paratus sit pecuniam 
dum legasset sub conditionp, • dare reipublicss, ut ipsa 
iiUdKwkitMtCaHmaeho, fiiciat,' aucfiendns non est. 
com qdU * non erat testa- Et qui benoratos est sub 
BCBti lhetie» conditiOnI Mse- conditione, «l kaniip vet 
riot p eter e tiebet, et decern aUteti decern dederit, cum* 
dare, nt ad eum Ihndua is servns asseb ipfi servo» 
kgatuB pertineat, licet nom- non domino daredebei^ 
mos non ftciat acdpientis* g rice venA» domino iate 

jUHttlS 
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Ant^ther View of this Case is, that the Legatee was 1813. 

iHrevented by the Act of God from making his Claim 

before Tdlk 

V. 

jOMus, si servo ^us dederit, patri jure patri potestatis HciULDiTca* 

conditionemdandiimplevisse relicta queerantur* In liber* 

baud videtur* Qoin imo tate qooque legate sub con- 

bi hseres, cui legatarios con- ditiene dandi certam rem 

ditionis implendse causd de- etiam rem aliam, aut sesti- 

cem dare jussus erat, decern mationem tgus^iidari posse, 

ilia legatario aecepto tulis- jure singulari, Rvore liber- 

set) non videri eum con- tatis, * a JusHnimo consti- 

ditioni pamisse quasi,dedert(, tutum est* 

Juiianui ait; sed tamen. The following authorities 
quasi per hoeredem stet, quo were also referred to: 
minus pareat, posse petere Dig. Lib. S3* Tit* 1, lex, 
legatum. Eodemque ex 11. § 1|. 
fundamento nec per com- Si cui ita fuerit fidmcom- 
pensationem impleri posse missum relictum, si tnorte 
dandi conditionem dictum patris sui juris fuerit effeo- 
in Tit. De Comjfensat* num tus, et emancipatione sui 
16 post. med. Si tam^ juris Actus sit, non videri 
conditio testamento inserta fteficisse conditionem; sed 
sese habeat tanquam me- ^ Sc cam mors patri contingat, 
dium Sc via ad finem ulterio- <)uasi extante conditione ad 
rem, eriam modo alio quam fideicommissnm admittetur. 
qui per testatorem expressus Cod. Ub. 6.Tit. 3S, lex.3. 
erat, implementum accipere Si mater vos tub condi- 
potest. Sc relicta debeii. tioneananciparionishKredes 
Unde ri cui fideicommissum inttituit. Sc priuaquam vo- 
ita fuerit rdictum, «• mortc luntati defuuctse pareretur, 
palrUiuifuruJkerii{^feittCi seotentiam dqpoftationis pa- 
Sc is emancipafiotie sui ter meruit, vd alitm de- 
juris liMtns sit, aut patria functna eet^ mcwte gus, vel 
sui depmtatione, non videri atio modo patrift potestate 
defecisse condUionem & liberati, jus adeundee hsere- 
Ksponsum Sc rescriptum est: ditaris cum suft causft qua- 
eo quod testator taU con- autis. 
ditione non aliud intenderit. Cod. Libb 6. Tit 46, lex. 
quam ut ipai filio, non autem fin. 7. 
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1818. before tbe Expiration of 4he Time; falling a audden 
Victim to the YeQow Fever. No Laches can be ins- 

Tu LK 

puted; as there was no Reason for. claiming at au 
„ * earlier Period. 

HOYJLDITCII. 

Mr. Lovat^ for the Defendant, the Executor, merely 
stated, that he admitted the Plaintiff’s Debt; but de* 
dined proceeding for it. 

f 

Sir S^uel RonUUy, and Mr. Johmon, for the 
Defendfmt, tbe residuary Legatee. 

The first Objection is one of Form; which makes it 
impossible to debide the Question in tius Cause. This 
Dill must be dismissed; as being tiled by a Person, who 
has no Interest to ^pstain the Suit; alledging, that he is 
a Creditor of a Legatee; and in that Charaster filing 
aBin agsunst the personal Representative of thatLegatee, 
and the residuary Legatee of the original Testator. The 
Executor is not asked, whether he has Assets indepen* 
dent of this Legacy. T^e onginal Bill was filed, not 
on behalf of all the Creditors, but by this particular Cre¬ 
ditor in his individual Capacity, claiming under an As¬ 
signment of this Legacy: an lujunction, restraining a 
Transfer, was obtained; and a supplemental Bill, though 
not properly sucb» was afteruiards filed in a different 
CharacW} as a Creditor suing,on behalf of himself and 
all others. Waiving that Irregularity however, this is 
open to another Objection, establiiihed in Utteraon v. 
Mair (aJfJfbnfUe v. M^AuUny (hj and other Cases, 
notioe4ui4lie^er V* Mofoky tbatCollusion,or Insol¬ 
vency,or^ierbapsgrofsNegligence of theExeoutor,must 
be the Foundation of a Bill by a Creditor against a Per- 

(a) S Vea, 95* 4 Rro. C. C. (c) 6 Fr#. 748. See Burr 
S70. rough V. JS'fton, II F(f8.Jg9. 

Cb/3 Brs.C.C.62<k 


son 
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«on accountable to liie Estate; which ipecial Case 
must be established by Evidence^ and canUot rest upon 
the mere Admission of the Representative. Your Lord- 
ship» citing (a) tlie Case of J^eekley. v. JOSrringion^ 
agrees u^h the Doctrine, stated by Ldhl Hardwick, Houlditch. 
Here is no Evidence of Cdllasion; but the Bill states, 
and the Executor admits at the Bar, mmiely that he 
lias not thought proper to file a Bill* Is that the spe* 
cial Case required > The Plaintiff has»not ;assen jhroyed 
himself a Creditor; but goes upon the Adii|esion by 
the Executor of the Debt set up, Twenty<*eight Years 
old. What ail Opening to Fraud! 

Upon this Will the Intention is Clear to impose on this 
Legatee, as a Condition precedent, .tiiU Necessity of re« 
turning to England and in Person claiming the Legacy. 

The Testator uses Words of ex[ft‘e8S Condition. £vi« 
dence may be read, though not of Declarations to explain 
theWill, of Facts, coming to his Knowledge afterwards; 
and the Fact of his Knowledge, that his Sion wan living, 
is establishedby a Letter,proved as an Exhibit, received 
from him inilfarch, 1707; with Two Postscripts: one in 
December, 1706: the other in January f np : yet with 
tiiatKnowledge, that his Son was living, theTestator died 
without altering his Will.' If it codld be shewn, that hit 
only Object was to ascertain, thathis Son was living, and 
this was theModeadopted^'certainlyttpon the Aidhoiities 
the Legacy would be dut': bht, as thctre was the fartiier 
Object, that he should return to Engldnd, and in Person 
claim this Legacy, tiiat Ohje^ not being fijdfiUed, the 
Claim cannot be supported. ^ 'Anotiier Letted from the 
Son, in 1707, acknowledi^g tiie Receipt of the Intelli¬ 
gence of his Father's Dcatl^ shews, that he did liotinieod. 
to comply with the Condition; meanings that the Ijegacy 

(o) 6 Fir#. 740 
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1813. should go to hit B<iar Rcdation th6 residuary LogAtee* 
ThatLetterspeaksofAn Passagein Ae Will; represents 
Tui.k Ae AbsurAty of supposing him dead, Aough he was in 
*• constant Correspondency with several Persons, to whom 
UoVLDiicH. iijg* FaAer mi^t have applied for InformBi!|||m. At 
this Periodi some Time after Ae TesAtor’s Death, 
the Ijegatee, folly apprised of the Condition, does 
not choose to claim .Ae Legacy; and inAcates no In- 
tenCion'of ci|(||hinAH: his personal Representative there¬ 
fore canUdTeuiim it eiAer upon the Ground, Aat the 
ConAtion should be Aspensed wHh, or that the Legatee 
had Seven Years to make Ae Claim in. The Answer 
to such Claim is, Aat this was a Condition precedent; 
and noAing but Death in too short a Time to admit of 
returning to JEngkmd could dispense wiA it. 

* 

Mr. lUaehf in Reply. 

The Objection oi Formy that there is no Privity be¬ 
tween Ae original and 8U]^lemental Bills, (Aough Ais 
seems not supplemental, bat im <nigmal Bill in theNa- 
tare (A asaj^emental IffiU,) is ouredby the Admission of 
Ae Executor at the Bor > which is a suffidmit Foandation 
for Ae JuriAiction; as» unless Collusion can be shewn, 
all Persons, who oon]4,iii8titato another Suit, would be 
bound by Ae Decree in ^s SAt: the Executor; and all, 
who could Aaimundeehim; all Ae oAerCreAtors; who, 


Ae Executor. This is the Case of an Executor, who 
ImvingnoAtpetSydediiiM'tryiilgthihQuestion af hisown 
Sipence^ windi gives Ae Creditor the Rig^t to try it: 



Inquiry is|! will AeExeeutor do Justieeto Ae Estate: if 
not, whateveris Ae Motive, proper or improper, theParty 
iotorested most have the Right to prosecute Ae Claim. 

• The 
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The Testator states upon the Face of hisWill his Rea> 
son for giving the I^egapy in this Way, the Probability^ 
that his Son was not living, and the Ground of that Infer¬ 
ence; not having heard firoju him for a considerable 
Time. On account of that Uncertainty the EiyoynDent 
of thisSigacy by theNiecejla^usp^dedfor Seven Years, 
but no longer. In the Cases ^om the Civil Law, which 
stand upon this Reason, thatbeforeEmancipation tlic Le¬ 
gacy would be a Gift to the Father, the^uestion was, 
whether the Testator set any Value ttpot|H|^Means, or 
considered them only as Means of obtaining the End: 
which was to give the Legacy as soon as'the Legatee was 
capable of enjoying Psoperty: but the Testator looked 
only to one Mode of requiring thatCapacity, thcFatheris 
Death, not the Son^s Emancipation; and the Reasoning 
of theSngluh Law is the same in the Case of a Condi¬ 
tion to enfeoff, the Party conveyipg by Lease andRelease: 
thelntention is substantiallyperformed by passing theEs- 
tate: yet it may well bo supposed, frou9 ti^e difierentNa- 
ture of UioseModes of Conveyance, that aValue was set 
upon theMeans. The Csnsequencestated, that this Le¬ 
gatee shall be presumed to be dead,is conclusive, that the 
End, not the Means, was tlie Testator's Object; that he 
set no Value upon the Means. On that Supposition he 
wouldhave declared theLegqcyforfei^: but tohismere 
Appearance in the Church no Importance could be at¬ 
tached with reference to the Testator's Ot^t» He 
might appear there without any Evidence personally to 
the Executor; and the Condition would be performed: 
but the Reason of such aCoq^tion mustie togairded; 
that a Possibility may be a^oyded to thrfExecator of 
obtaining clear Proof in this Coqntiw, that toe Legetee 
was alive, and toeExeqqt^r might be sat^sqed of that 
Fact byotber^eans, by Correspondence, for instance, 
with the Legatee, precluding all Doubt, andmakipg toe 
Medium of Proof pointed out unnecessary. The Whole 
Von.. 1. S Object 
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Object of (be secoDcl Breach of this alternative Con* 
dition is to secure satisfactory Means of proving that 
Fact; which Fact is acknowledged by the Person, 
who was to take in ^tbe* Event df the Death of this 
Legatee, and, beidg^ in direot Correspond^e with 
him, could have no Ddul^t of his Existence. ^ 


The Lord Chanceixor. 

The Objections, taken to this Rill, Hrell de* 

serve CoRReration : first, that the Suit is instituted 
upon an original Bill by a Person, stating himself to be 
the Assignee of this Legacy, and what is called a sup¬ 
plemental Bill by th^ same Pefson on behalf of hiinseU* 
and all other C/editors: secondly, a more material Ob¬ 
jection, whether a Creditor can claim this Legacy upon 
the Ground, that it is necessary for the Satisfaction of 
his Debt; not making that out otherwise than by the 
parol Declaration of the Executor, not even asserting up > 
on his Oath, that he has not Assets, but asserting that at 
the Bar. I conceive, that the Individual, who lias tin* 
Property iafierHands, is entitled to insist, that theCre- 
ditor shall prove, that he is such; and the Admission of 
theExecutoris notsufiicient: on the contrary there would 

I * 

be a Ri^t to cross-examine that Proof. That however 
would lead toibe^roj^sitiop, that the Court would gi\e 
Liberty to examine;^^ but upof^tbe other Objection of 
Form It is m^cessary to examine this Record; and un¬ 
less it is different froni the Representation of the De¬ 
fendant, 1 do not see an Answer to the Objection. 

These Objections of Forn^, which are too material to 
be oyerldgkedyinny make it unnecessary to decide, whe¬ 
ther this l^e^y canhe^laiiqed; depehding upon a Prin¬ 
ciple, diat^requires ipreat Attention. All tiie Cases from 
the Civil Idiw upon my ReceUection of them lay down, 

that 



1813 . 


CASES IN CHANCERY. 

that whore the Coudition prescribes the Means, the End 
belli V obtaiued,theMeaiiBareover]looked; and then, stat¬ 
ing the Cabes of Emancipation, that have been referred 
to by Mr. Botehr, they pi^Wd to say, that this is in 
Favor of Liberty, or may be done upon Legacies ob 
puts €ku8a», and some of them make a Pisdudtioii 
even as to a Child in this 
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Mr Boteler said, the PaS^ge as^ w9llt‘ hi 
Fa\or of Liberty relates merely to the En^i^atSoti of 
Slaves. 


The Lord Chancbulor. r 

1 think this Legacy is not doe^ under ^the Circum* 
stances. The Cases, citedCivil Lair, are 
distinguished in this Respect. In th^ OlM, where 
the liog.icy was comidered due^d^^'j^lhahSi by which 
the Party appeared tb ^ living, wefb hdt thou^ to 
bo essential: if the Fa^ was otherwfoe estabhriied, it 
was hiilBcient: but there is in this Will Language 
lilaiuly bhewiiig, that the* Tsstiplor did not mdan tlie 
Legac) to be taken, ttnladt^dtb^abt,*tlmt the PiartyilRras 
living, was pointed out hf the Means, by* wbicli the 
Testator reejuired that Demodstratlcm. 

Tho ronioitaentsf it«, that di4 BMmtdCbu dtoisbed 

vvilhoiit Co»ts « 
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181 S. 

Feb, 5,8,9. 

Construction 
of a Dense in 
Fee subject to 
and chnr^able 
snth Annuities 
upon the Inten¬ 
tion, collected 
from the whole 
Will, a benefi¬ 
cial Devise, and 
not a Trunt re- 
salting to the 
Hen as to the 
Surplus beyond 
the Annuities. 


KING Denison: 

pRANCES Uaaem ttylker Will, dat^ the 29th of 
Mareh^ bc^hnifi^ with a Direction, that all 
her just Deb^huwWpafd or satisfied, made the follow¬ 
ing Dte{kHi^|||||b do jhereby order and dispose of my 

e fqllowhig' Manner. I give, devise, anil 
« bequidtii ell that my Mairor or reputed Manor of Fen > 

** ion, Slc., and all other my real^state whatsocA er and 
** wlier<id6ever Cmuda Mary Altham, Wife of 

** Roger o)ft|9wCtof^ Co/nmone, London, Esq. 

and to myCoiHiih>lra6ef2^ leatttkon, and their Eleiis 
** andAssi^h threW,object nevertheless to and charge- 
** aldevrilhihe the following Annuities here- 

** Mat!! tt> mj,iomy Brother IFtf- 

“ ltdni FJdMIllii 'feaatiy Sum of .£109 

** giVe^ thidfddvised to hlln bynli^^atlier'sWiU and also 
** a Atimdty 0^ ^yearly l^iim oi'dSo which f gi^c 
** hffhdhlt^glMsIlittb: tdmy Shlter Sarah leaaceon the'’ 
** Ah Wt iftyiftfjfeffiffySttm tflr!!£(M) given and devised to her 
" also a farther Annuity or 

** yeairi^ Shh^ i^£¥6, wli^b 1 giveber duringher Life, 
“ forUi^dolesejMirale aiid|li^raoikalDae, exclusive ot her 
** whd is to have no ^ohrer to receive, Ac.the 

same, Ahti^fifia ord4f tha^fheR^Deipts of my said 

SUfi^aloiil opVert or sole, Ac. shall be gou<l 

** and ailBoihat lHiKshdi^^!eifi^1;|le s^ •,** and after her 

^itahie Annuity of £^150 to 
Vnh0k Maaceon for life, and 
aftefhtt 6thw CMld jiv Cluldren of her 

Sister Ab gjMMWW ttffringattheDeath'bftiieTestatrix 
aad tdflliinP|inKrdl' d^sadkCtfQdren during tiieir respec- 
tiv« ttaturilAref^aadifbut one^en tosuch only Child 

fof 
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for his or her life. The Testatrix gave to her Aunt 
Margarti Isaacson an Annuity of .£100 for Life ** and 
<< after her Deceasel g^vetoMjrBrother AitMoitif Isaac- 
** son on hia Life an Annah^ of irhich after his 
Decease was to be divided amoogat'his Childreif for 
their Lives j and after givhij^^^dior Auhnitgr of ^90 to 
her Cottsin CatkgHne iMgtson she tjli^ proceeds: 


** All whicK Annuities I will aad*dire<||^iU be paid 
<< quarterly &o. and I do hereby ch|»ge J«j|pqial E^te 
“ with the Payment thereof.’* 

> • 

The Testatrix gave^er person^ Estate (Vritth a alight 
Exception) to Reiser and CHhs 

A Icockf their Exeotttorp and AdmWkfi^toirs, ^^std^t to 
and chargeable wldi the PayiUeptof joifl Debts and 
“ thcLegdeieshercinaftcriiientii^edt”aioo|^|^btQh were 
Legacies to her Brnthetp Anihmy Isaac¬ 
son: to her Cousin to 

her Cousin 
tham; 

The i^estatri^^hendeoUihrdi that^AiUP^iHyofi^ldO, 
given to her Brother WUUgffk Msagesan Ip|r«h3a Life, 
should after his Death 00 to lii|tCb^d^D,4^ap4 dAff tln’ir 
Deaths One Moiety of it to berSisjter Bgx^BsJgfsacson, 
and afterher Deatiitoh?rpl)dldreo»UiHngattlieD^asc 
of the Testatrix. Tli^ WUIUien.prooeeded thua; ^ 


And aa to the other ]lfi»le^of|t|fa tampAimoBy, to* 
gether with the sur^M Proil^'ipl toy Estate 

<« to becom|^(^fiN^i^||^*f^i^of 1 give 

<< to my 

** his I^th tb'ltibh oMin €!iiilweir{|s slisB beUviiig at 
the Ttmoofmiy Death and'to the^SurvivofsandBur* 


u 


my farther WElisyfMatBsrlhsteirermlDeceaBesof my 

S 8 « said 
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snid Sister aiftd ber OJlSklreti t}ie said aDnii.il Sum of 
** £iS0 andibe toiler, and them, 

** shall gb to my saM AnUion^ for Life, if he 

be then )iTii||^» andlf he be dead^ then to such of 
his Ohl^miMlIil thdftpfvivor and Sutvivors of tlieni 
thdt shall bS0^i|tfiiwyPeath; and in case of his and 
** their DeatWw^QippddiBg then my is that the 
“ wholesaid iWhiQstate shall 
sn^hlllPItoi^ysaidbfldsfori^anift/sai^ her 

“ Life,IT^1lba!llfibtti'etfl|vin«^, ai>djiflihesMlbcMic<itI, 
** theft tirhh paid to Of the surviviog Child or Chil- 

<( draft ol my saldlftl^ber Sister that shall be living 

'<itt1[itolHme her j or their natural 

** Lffo or L{Ye8^|^^^*'^b6‘T0ftta^ appointcd/f 
AlthamyJl^mii^lAm^ ^ih^lcock, Executui s 

By tt^Qoi^elhdhtecItiielM ^ApHh 1753, theTtbt.i< 
trix ||a;tdft.fen^|i|Sgaafos} dftelariQg, thht she did thereby 
dtow ay daftldeftt^her real and ppMoftal Estate with the 

^ Wdlirftiy Desisftthftt my 
" Ohl^ 8ppila<i|ftftftuie ftftd Ex- 

iWeofaftdx^f the other penuuiary Legacies 
idhtf WfttiiSHth I have charged my 
dhlsBftytftftftt in Manner therein 


t*hs^ifftjllbi^ Mli|l^/yaving AMony Ftaac- 

surviving. 
Aftftoities wero given, being 
rix claimed her real 
iff devised to Mary 
IttOfUitw l^paHioaisr Trusts 
ont]^ $ ftdibdlrheiofpiltii^ Heir was entitled by way 

ofresuKh^iTruBL j^e^^BorposeoftryiagthisQueS' 
tion an J^ebtmeat etas brought by the Devisees against 
the Heirs, and aVerdict was given for the Devisees, sub¬ 
ject 
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jeot to the Opinion of the Cpiirt of King** Bench. 
The Case fras argued on th^ 4i3th of NQvember, 1812, 
-when the unoniaiQUa Judgment of tlie Court was, that 
tlie Devisees were entitled to re<}ovcr, and the Verdict 
ought to stand. 

r 

The Bill was then hied by* the Heirf at Law; praying 
a DeclaratuHt, that 4hey were entitled to the whole 
beneficial Interest in the Estate devjfed to the Defen. 
dant^rnheffa Denison, formerly Jsaacsoifj|[and ^fary 
Altham, a C onteyance of the legal Estate,"and gn In¬ 
junction. 

The Defendant Arabella by her Answer 

stated, that she was at tha.^ime of the Decease of the 
Testatrix an Infimt of the Age nf Seventeen Years. 
The other Defendant’s demurred to the Bill for Want 
of Equity. Upon this Demurrpr and a Motion for an 
Injunction, the Cause came on. 

Sir Smnud JRofni%,*Mr Havgmipt and Mr. Ben- 
yon, for the PlointU&, the Heirs at Laiy. 

• * ^ f* 

In ordertoconstituteaDevisee a Trustetjiit is not in¬ 
dispensably necessaryi that the Worda** in Trust” should 
be employed: if the Intention appears, ;^att)j|e pevisee 
shall be aTm8tee,that is sufficient according to the Doc¬ 
trine of LesdDordiefohs in the impprtan^Qaseof JTtfiv 
TheBitkopEi*ndon(9j ^and that Ldentj^pis manifest 
upon the whole Frame ofithis Willi The Tertns << sub- 
** ject to and chargeable with” aresyimqymoos with “in 

Trust.” Upon what Principle cai^|tbe inferred, that a 
beneficial Interest wat intenddd to be given to these De- 

i 

fojt 1 Atk* fil8, 
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visces? There was iioP5llMbiltty) that they could derire 
anyAdvantagc JUromlt fot4l|prt!4tNaniberofYears pro¬ 
bably tliey would itot suiirH%theTiM8*eifpre8sly created* 
and whose Descendants would be entitled depended on 
Acddent since, whether the Devisees took in Trustor 
beneficially, they Were Jcfint-tenants. It is not immate¬ 
rial, that the Putpti^, fo^^whieh they were appointed, 
uccc8sarilyreqtffi^,lhatthey8h<HildhavetlihlegnlKstnte 
vestedin lli«TC(fi4itt^hatingtlies4hieItitention 
with respe<Atier|ienioinQ,4iidlierwal, Estate,gavel^e- 
gacies to these Devisees; Wuld sfaa then mean to give 
them the beiNtficial Interest in her real Estate ^ No Pas¬ 
sage of tli4 Will indicates that Iilhenfion; and the clear 
Priuciple of Law fl, ^fttt m H^nhall not be disinherited 
without express Wordt dr nehessary Implication (a). If 
this Case had ariseD’^ftpon a'D'leif, for Instance a Feoff¬ 
ment, without ConsideiWtion, to A. and his Heirs, to the 
Use of A. for Life, wi^HeraoHider to the Use of C, in 
Tail, the Deed stoppingshorCWiththat LimWtion, there 
would be a resulting Use for the Heir, carrying the legal 
Fee (b)f AWtoiowever, imp^ifng Bonnty, the Pre- 
suropiion fo, ihai a beneficial fblereet was intended: the 
Heir is thwefofC regniitsd^o shew, that, though not in 
Worda, ydUn a Trust: substantially a De¬ 

vise M FeeWi Trnitfiir patthshllil^Purposes, not exhaust* 
ing thib't^e bdnefieialll^&teretftf^ l^Doviseis followed 
by sevOihi ilProvisions fmr 

Life, fbr hOsilrotbelNi and Bistnr} indipatii^ at least no 
llostilHyHs^fd«llie#r IntiiftBeqnfiiitdf^ttiepefaonal 
Estate,nhddf|,6ili9^!Dcffll^ms used as in '^e dtsposing 
ofthe reip^Hta^^M^eet to attd chargeable with,** did 
ahe to toaSraAilbK^ haviog equalLegacies, 

y * i * 

faj 6ee Boutetl r.il^sa got i»Penriet, ibid, 47i, 
Free. Ch. 381. Sympi&h r, (h/ Co, JUt, 23, a *71, b. 

Jfynfbjftibid, 439; end Pig* 


Trustees 



OAS^S IN CHANCERY. 

Trustees for the next of Kill I If tlfat must be the Con¬ 
struction,why should not iht applied to 

the real Estates,aqppinpanicdts^y to theDe- 

viscesyhairf the sameEffect,creating ajreau|tingTrustfor 
the Heir at Law? The Devise of the ** surplus Profits'* 
of the real Estate to her Brotherja^d Heir at Law shews, 
that the Testatrix, giving,h^ real to her Jwo 

Cousins, charged with the AnnuiiieSf had p farther Pur¬ 
pose. This^fneta iega]£sta|te^ is atleast another express 
Trust The Devise indeed^ls so surroundiP eo impli¬ 
cated and blended with Trusts, tl^tthei^rect Useofthat 
Term could not more strongly mark the Character of the 
Devisees By such a series of Trusts the subsequent 
Interest, whoevec has it, is postponeddo a very remote 
Period. The Conclusion upon the whole Ut that she 
never meant to give the Residue to the Devisees; that 
making a partial Disposition she had no farther Object; 
and the Consequence of Law is, that the Residue o^ 
the beneficiaf Estate not exhausted results to the Heir. 
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The Doctdne,‘thatwh%re there isaA^viieuponTnist 
for partioular Purposes, wMch do not eidianst the whole 
beneficial Interest, the Surplus^ahallbeamultingTrust 
for the Heir at Law, is to be fonnd in pumerous Cases: 
HiU^.Tke Bishop of^f^imdon faJt MiUv^ t^pchsfhj, 
Stos^/lekt v.Bfaberpkam(c) ,L2ppc(v (o^Danid- 
sou JFokff (e); .^achisgion t. Wych (/), and the 


(a) 1 Atsh , 019.1 

(b) 4fiftf, page 173* f 

it) 10 Vis, t75. 880* 

(«q 8 Aik. 380. 

(s) 8 Rro. C* C. 80S, 

(/) Cited Mr. HUr* 


gfww fiwm C.lA.frard*s MS. 
IheCasa afterwards went to 
the House ol Lords. See 
fFpel, Appell. and Psekmg- 
leu, Rc^wnd. 1 firo. P.C* 
378. 
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Cases collected in Mr.'ilS(iiMler#*s Notes faj to Hill v. 
The Bishop In Paekingion ▼. Wgch a 

Term was crea^di^r f^6#rt0en Years to pay Debts; and 
the Surplus was held a restlltingTnist IbrtheHeir. In a 
doubtful Case the Dedsloo ought to be in Firtor of the 
Heir; whose Right ^ Law fe.Tor84 When a I^rson is 
onceapp(dntedlVd^ee,ei3LprdBslyorby Implication,there 
must be the most unequivonsl Declaration to make him 
take benc^Mlt* HflHgnr.HartonrfbJ a Devise to 
TIrustees opl their Heirs iQion Trust to permit a PSme 
Covert tor%^ive the Renl^ daring her. Life for her sole 
andseparateUse, with RemaindefU toher firstand other 
Sons&s*veBtedthelidgalEstateiiftheTmstee8.ThePlain- 
tiff*B Construod<9a, that this ^ certain Ex* 

tent only, all beyond that rsiulting to the Heir, renders 
the Will'simple andl^epniistent. The Terms, ** Surplus 


(«) The Cases cdlected 
hy Mr* Samders os Instances 
of thegaierall2a/e,are, Ran* 
doll V. Bookeg, Hdfsm, 435. 
Free, Ch. C,^Ciig 

of Londonr,€farwii^,2 Vern, 

rem.e4i^Bridkb^^ 

erjbrd, 2 H 0 m. 6 A!O^tor^ 
V. BtodhSt^ 390^ 

Cruse V* Borleg S F. 

3 P. WW* t. 

Legard, 3 Oka^# P« ^Pfih* 
23.—^ Htffinif 
Amh, Bih^Arneid v^ (fhe^ 
men, 1 Fei. IB/k^Aek* 
rogd V. Svttthson, 1 Rro* Ch. 
Ca. 5 QtJ^Leslie v. Deeon- 
shitet 3 Bre. Ch. Ca. 188.— 
Robinson y,Taylor % ibid.589. 
•^Hutcheson v,Hmnmondf $• 


Bro. Ch. Rep. 128*—5p<»Ar 
t* Lewis, S Bro, Ch. Rep. 
3BS,’^Sherrardr.Lord Harm 
byr<mgh,Ambi 165.—'Ro5in. 
son, V. Toyiyr, 1 Ves, jun. 
44. As Ibltonces^of the Ex¬ 
ceptions, Mr. Sanders cites 
CsabigAom v. MelHsh, Free. 
tak, SU^Rdgets V. Rogers, 
P* Wm. l93.<^Maaabar v. 
Aib/AiteffCes. temp. Talbot, 
Hotteux, 1 
Ves^ 830«—tCooAv. Dneken. 
jketd, 9 Atk, 962,mmffright 
V. Rote, 1 Bro, C. C. 61.— 

, Popham V. Lady Agksbury, 
Amb, See l^nfgM r, 
Wright, 16 Pes,lB9, and the 
References in the Note (a), 
190, to other late Cases. 

(6) 7 T. R. 653. 
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“ Profits,” cannot mean theE^£/itsdf. Who then was 
to repair, W pay tlie Tax^,^and Annuities, but tlie 
Devisees, as Trukces> Observation’^lhas been fre¬ 
quently made, that there is ii6 Magic In Words, when 
the Intention is clear. The Word •♦Cousin/^ by wliJfch 
she denominates tlie Two Devisees, cannot be consider¬ 
ed material, since she uses the Terms ** Brotlier, ” 
** Sister,” or some other TeMn of Relatibnship, when 
she speaks of the Annuitants, and mo9t of thj^liegatees. 
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Mr. Leach, Mr. Bell, and Mr. JBomdhttteU, for 
the Defendants. 

Admitting,thatun^eraDeviscforptu^licular Purposes 
this Court will presume, that those Purposes limit the 
Devise, and, when they are satisfied, tiie Heir shalf take, 
that Rule is liable to Exception,If a contrary Inteftion is 
to be collected from the whole Will. T^us, if the Testa¬ 
tor has expressed a particular Afiectinn fbr tbc Devisee, 
the general Rule has no^prevailed ag^st t^e Inference 
of Benefit to theHevisfe^but it is conumdSd« that w here 
there is, as in tliis Case, from the genersUity of the De¬ 
vise a partial Exception in thc^bapaol’^^equitable In¬ 
terest, that Inference of J^n^fit, fiAendedliy the general 
Devise, is not to be collated. Caifitbemai||taiaed, that 
a Devise to in TlrusttC sfill toj^y U the same 
as a Devise to A', sulycct to andchargeablc vf^th Debts ^ 
The Proposition goes & that Extent T1|^ffect of Le - 
gaciestolfiiimcutomy iqaldngdl^ Tmstedflbrtlienextof 
Kin,byAndogytowl|i^AisCon8trui(t^n^8upported,is 
theConsequence ofl^avfiiioitbeltesuli of lnte|^on,but 
generiiUycoimteractipg}t.ThatRule^owever^eiuinotap- 
ply, where ^ere is an express Gifto/the Surplus to tliem; 
and the Propriety of theRule,andth»Rea8on,upon which 
it is founded, that aMan cannot take both a Part'and the 
Whole, have been much questioned; and Circumstances 

much 
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much slighter than those of tliis Case have prevailed 
agdiust it. Horton v. Horton was a Devise express! y 
upon Trust; and the Trusty if it had not been for a Fi^me 
Covertf would have been aUse executed by the Statute. 
TJie Terms of tills Devise, ** subject to and chargeable 
** with” these Annuities, import a legal Rent-charge. an d 
theinference of Trust from the Situation of One ot seve¬ 
ral Annuitants, being a married Woman, is repelled by 
the independent Character of the otliers. The Objection 
from the l^emoteness of the Period, at which the Benefit 
of this Devise is to come into Possession, is removed by 
the Fact, that all the lives, during which it was sus- 
pended| were in Existence at ^ Decease of the Testa¬ 
trix ; andtheretcre,accordihgtothe usual Expression, all 
the Candles were burning at the same Tune. If, how¬ 
ever, she contemplated an Interest beyond the Lives of 
those Persons, why eopdd she not devise it, lather than 
permit it to descend to her Heir ^ The Joint-tenancy is 
accounted for by the Remoteness of the Benefit, which 
waste fall to the Survivor, according to the Event The 
Inference of Benefit intended arises fairly fron the Use 
of the Word “ Cousin,” indicatiSig Afiection, and an In¬ 
tention ofBenefitbeyondtheparticularPurposes aRea- 
son, which prevailed in Conmgham v. Melliah fa), and 
Roger* y,Rogers{h )9 and ia Hobart v. The Counieeeof 
SuffoUtfe) the^KuneEifeot wasprevented bytheCircum- 
stance, that One only of the Devisees was a Cous'n. A 
material Diij^ction of this Case is, that it is a Devise o 
the entire Eftate, and the Annuities are only partialEx- 
ceptionS; aadfiiough in Deeds the Want of Considera¬ 
tion has bedh held to create a resulting Use for the 
Grandir, upon Wills li difierentConstrucUon prevails a 
Devise, being jiWindjfbete a Bounty, requires no Con- 

(a) Free* Ch. SI. temp. Talbot, 268. S. C. 

(bj % P. Wm. 195 . Cfw (c) 2 Yen, 644. 

sideration, 
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sideration. The Infancy of the Devisees, not only at tlie 
Time of makinji^ the Will, but the Death of the Testa¬ 
trix, thoui'h considered unimportant, is a strong Indica¬ 
tion, that the Testatrix meant 4o give them the beneficial 
Interest; nottomakctlieroTrustees; correspondingurkh 
the general Doctrine of thisCourt: Tixylory,Tayloraj, 
Mummay. Mumma (b), LampUighy, Lampleigh (c), 
and Blinkkom v. Feast {d). This Question has been 
decided upon the Merits by a Coi^^jrt of competent 
.liirisdiction, no express Trust *^to receive an4‘l>ay,*’ “to 
“ pcrmitorauflrer,”&c. Terras, which itt’mostCases vest 
the legal Estate: nor is it “ to repair,” or “ pay Taxes,” 
as in Shupland v. Smifh^{€) . There is nothing wl^ch re¬ 
quires the Interposition of Trustees; •and the Heir is 
clearly disinherited by Words importing Bounty. In 
Hilly. The Bishop of ZoradoaLOrd Hardwicke states, 
that each Case must depend upon its peculiar Circum¬ 
stances; an Opinion, in which the Master of the Bolls 
coincides in JValton v. W’alton{f), observing, that it 
is not universaily true, that the Expression of a Pur- 
jiose, for which even a Tfevise of Iiand is made, limits 
the Devise to the Purpose/so expressed. The Case 
of North y. Crompton {g) bears, a striking Resemblance 
to tiiis: the Heir in each Case taking an Interest; the 
Devisees having nothing; unless the Devise was bene¬ 
ficial. Philips V. Heh (j^), Docksey r, Docksey (t), 
Kennett v. MJard BeancUrk {k), aiid Jddkson v. Hur- 
lock (2). As to the abhipiManner, in winchilie Testa- 


1813. 

Kino 

V, 

Denison. 


fa) 1 Atk. 386 ^ (fj 14 318. See 322. 

(6) 2 Pem. 19 ; and see (g) 1 Ch. On. I 96 , See 
Mr. Raithhy's Note 2 Vsm, 253. 


(c) 1 P. Wms, 112; and 
see Mr. Cox’s Note. 

(d) 2 Ves. 27 f See SO. 
^#1 1 Bro* C» C. 75. 


fh) 1 Rep. Ch. 120. 

(t) S Bro, P. C. 39 . 

{k) 3 Bos, ^ Pull. 175 . 
(I) 6 Amh, 487. 


tri.x 
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King 

V, 

Denison. 


trix stops after the several Annuities for Life, it was 
unnecessary, after having’devised the Fee, to repeat it. 

Sir Samuel Romilly, in Reply. 

0 

The Authority Q^yorth v. Crompton has been im¬ 
peached by many, subsequent Decisions; and no Doubt 
rcraaius at this Day, that a Legacy to the Heir at laiw, 
or the next of Kin, wUl not preclude their Claim of the 
Surplus ,]^disp(»ed of. Randall v. Bookey is a di¬ 
rect Authority agunstATortA V. Crompton f and in Favor 
of the resulting Trust. The oqly Question here is, whe¬ 
ther, a Trust |}eing evidently intended upon the whole 
Will,%n expreys Declaration of Trust is indispcnsible ? 
In HiU y. The Bithop ^London^ which states distinctly 
the Rul^s,that must govern this Case,the Exordium indi¬ 
cates an Intention to dispose of every Thing: the Tes- 
tatoFsM otlier-in-Law was the greatObject of his Bounty; 
and it is not easy to account for Lord Hardmiche'e 
Doubt upon the Construction, which he finally adopted. 
Here is an express Deplarafion, that the Receipt of a 
married Woman shall be a Dippharge: to whom but the 
Devisees as Trustees ? AJDecision in Favor of the De¬ 
visees must suppose, that the Testatrix intended to give 
a partial Interest.to her Brother and Sister, her nearest 
Relations, and tbpt afterwa|d| tbe. yrhole Estate should 
go to Strangers, or very di^Qt Relations, then unborn. 
Can any, Di^positiou h^imaj^ped more improbable or 
capricioug;;d¥^%^fl9^ ^ l^eference of the Descendants 
of her Cons^, to tl^ JExcjusio|| of the Descendants of 
her own and Sister? Tbe Case of Coningham 

V. MvllUh did not turn wpon the Word “ Cousin,*’ only. 
The Devisee was as near of Kin as the Heir to the Tes- 

At 

tatur \ and was appointed Executor; but, as the Debts 

* • 

(a) % lerm 425. Free. Cli. 162. S. C. 

i xhausted 
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exhausted the personal Property, he would ha^e taken 1813. 
nothing, either as Executor, or Devisee, if the Surplus 
ot'the Land bad been held a resulting Trust for thclleir. 

The Case of Rogers v. Rogers, which is better reported Dbhisom. 

in Forester (a), though the Devisee was describee^ as 

his dearly beloved Wife, proceededupon the Declaration 

that she was sole Heiress and Executiix of aU his Lands 

** and real and personal Estate to sell and dispose thereof 

“ at her Pleasure.** The Objections from the Infancy 

of une of these Devisees, and the Coverture of the other, 

the Improbability, thatsuchPersonswere intended to be 

mere Trustees, is answered by the Distance, to which the 

Trusts were likely to extend, andthe Circumstwee, that 

the married Woman was the Wife of a 4 >rofe 8 si<mlMan, 

competent to advise her in the Discharge of her Duty as 

a Trustee. The Case of Mumma v. Mwnma is not 

.satisfactory. If Infants can be,T rutsees for Payment of 

Debts, why not for other Purposes ? In Blinkhom v. 

Feast (5) Lord Hardwicke relied upon Infancy only 
ns one of several Circumstances. The Rule, that an 
Executor, having a Legacy, is a Trustee of the Sur> 
pluafortlie next'lbf Kin, depends, not upon a legal In¬ 
ference, but on the presumed Intention: the Law 
giving the Surplus to the Executor. 

If the Devise of an Estate charged with Debts will 
carry the whole Fee, sut^tto the.Charge, the Question 
Is, under all the Circumsthncei^* whether, this being a 
Devise of the whole Fee upon certsdn, Trusts, which do 
not exhaust the whole beneficial Interest, the Heir is 
not entitled to that, which remains,as a r^ulting Trust. 

p 

. The £ 0 ord Cbancellor. 

The Decision of theCourt of iiCtn^*slIencA 1 consider 
(«} For, 268, (b) 2 Vet, 27i ^ 

as 
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as having determined this, and this only ; that the Tes¬ 
tatrix does not give to her Heir at Law, or leave in 
him, after all the particular EstatCi determined, a legal 
Estate, upon which ao f^'ectment could be maintained; 
and the Court, if they entered into the Consideration, 
whether the Two first Devisees did, or did not, take 
the benefidal Interest, as well as the legal Estate of In¬ 
heritance, subject to the particular Estates, either legal 
or equitable, given to other Persons, could not take that 
View of it, ekeept to enable them to determine, whether 
thcTestatrix intended to sever the legal and beneficial In¬ 
terests; with the View to determine farther, whether 
the lemil Interest was, or w^s not, in the Devisees. 
Their Opinion,'! believe, was, that both the legal and 
equitable Interests were in the Devisees; and that is to 
be estimated as an Opinion, expressed only with a View 
to the Determination of another Question. 


Distinctiou 
between a De¬ 
vise, charged 
with Debts, 
and on Trust 
to pay Debts. 
The former a 
bcne^ial* De¬ 
vise, subject to 
the particular 
Purpose: the 
latter limited 
to the parti¬ 
cular Purpose; 
and therefore 
the Interest not 


The Principles, applicable to this Case, are very well 
settled. I adopt those, expressed in v/fhe Bishop 
of tendon (ajy as afibrding'tlio Grounds, upon which 
Lord Hardmelie proceeded: but here point out 
the nicety of Distinction, as it app^rs to me,upon which 
this Court has gone. If I give to A. and his Heirs 
all my real Estate, cltairged witli my Debts, that is a 
Devise to him fov apparthnlW Purpose, but not for that 
Purpose onlyIfj&o ' Devii^iS upon Trust to pay my 
Debts, that ista Deidse.^ affpariiaular Purpose, and 
nothing morlfiuid/^e fiffect-of those Two Modes ad¬ 
mits just thisD^er^ce. The former is a Deyise of an 
Estate of liAieritiuda If#, the Purpose of giving the De¬ 
visee the beneficial Inter^t, subject to a particular Pur¬ 
pose : the latter is a Devise for apartieular purpose; with 

(a) I Atk. Cl 8. 


exhausted a re&ulting Trust for the Ijeir. 


no 
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no Intention to give him any beneficial Interest. 
Whfve therefore the whole legal Interest is given for 
'the Purpose of satkifying Trusts expressed, and those 
'I'rusts do not in their Executnon exhaust the whole, so 
mnch of the beneficial Interest aads not exhausted 
belongs to'the Heir: but, where the wlude legal interest 
is given for a pnrtionlar Purpose, with an Intention to 
give to the Devisee of tlie legal Estate the beneficial 
interest, if the whole is not exhamted by tliat parti¬ 
cular Purpose, the Surplus goes to the Devisee; as it 
is intended to be given to him. 


ISIS. 

King 

V. 

Denison. 


This is the Meaning of the several Passages in Trust by Im- 
HiUy. The Bishop (j/* i^ndon (a), jindothei^' Cases, plication with- 
betbre Lord Hardtoieke; who marics the Distinction, out the Word 
that the Word “ Trust,” was not made Use of. That ” Trust,** 
is a Circumstance, to be attended to; but nothing 
more; and, if the whole Frame of the Will creates a 
Trust, for the particular Purpose of satisfying Which 
the Estate is devised, ^e Law is the same, though tho 
Word ** Trust ** is not used: hut then the whole Will 
must oreate a Trust, for the particular Purpose of 
satisfyitig which the Estate is devised. 


Admitting these ,Princi])leB to be, ps tliey are de¬ 
monstrated to be by all .subsequent Authorities, the 
Question is, what is to ihaihe Detfsraiiuatbn upon this 
particular Will; tsiiing.iQto«rCpiisi4eratiDn the whole 
of its Contents? Are the Lands devinad br the mere 
Purpose of diSohargiAg particiilaf Tv^ts; or is an 
I litenUou expressed, that tim btnedf^ Idterest should 
be taken with reference to that PtMrt of tlie legal Estate* 
not given upon partfoulMr Trusts ? 


(o] 1 618. 

T 


Voi.. f. 


This 
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Devise after a 
Direction, that 
all the Debts 
shall be paid, 
amounts to a 
Charge. 


This Will, made Sixty-three Years ago, begins with 
a Direction, tllat all tiie TestStrix’s just Debts sliall be 
paid or satisfied: th&t'is,indtlier Words, exactly thehame 
as if she had given all her real Estate subject to and 
chargeable with her Debts:'and the Meaning of that 
would be, not to devise ftn* the Purpose of paying the 
Ddbts but to give the Estate with a Charge upon it of 
the Amount of tlie Debts. ’• 1 do not say, there-may not 
be context in a that would give another Constrac- 

tion to the Words ** subject'aild cliat'geable**; and the 
Question is, whether those Words in a subsequent Pas¬ 
sage have the ordinary Meaning; or whether upon the 
whole |^onfe:id tlie Court is fojheed to say, they are not 
used in diidr’dtdiiiary Sense) but that the Estate was 
given for the partmnlar Pdtpese of enabling thePerson, 
taking the legal Estate, to make thbse Payihcnts ? 


TheTestatrix,haviugihHScliargedherDebts,andonly 
her Debts, by Implication u^oH'the Person, taking the 
real Estate, disposes of her perianal Estftte in the follow¬ 
ing Manner. I colleoi from thiS'iWill, that she had a 
Brother, a'iiotlierBrotlierA‘fi4Aony, hcrlleirat 

liaw, a Sister Sarah, and an'Aiintv to whom she gives 
an Annuity; and I point this out to shew, wliai was the 
State of her Fainily at tlmTimeW making her Will: 
they were the prltitfipal Objects^ her Bohnty, in<le- 
pendent of the<Dev|iees othf^ seal Estate. The Cir¬ 
cumstance, that she g^veS the Character of Cousin to the 
Devisees, is only one^lrciimstanee, from which an In¬ 
ference is to be iirawb, morei'or less/ as to the Intention, 
according ti»‘the <]^b^ Conibxt;« and, as inthe Case of 
Coninghi^v- MeWAh (a) that was held aCfrciunstance 
to be attended to, with' referent to this also, that the 
Heir at Law was in the same Degree,of Relation, so 


fa) Pre, Ch, 31. 


here 
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here there is not one Person, to ivliom the Testatrix gives 
any Thing, not a single legatee, whose Relation to her 
she does not describe; and this Word Cousin” is ap¬ 
plied in a Will, in whieh othei^ Persons, standing in a 
nearer l>cg^ee of Relation to the Testatrix, viz. Bla¬ 
thers and a Sister, are Mentioned^, 


1815. 

Kino 

V, 

Denison. 


The Intention certainly appears singular to give the 
(’’liaraeter of Trustee, and that merely, to Two young 
Ladies; the one a married Woman, the other an Infant, 
of the Age of Fifteen or Seventeen Years: Two Persons, 
under Ciieurastances so little adapted to such an 
Office but with reference to that what was intimated by 
^fr. Hargrme must betaken into Conftderation; that, 
jf there is any Trust in this Will, the Testatrix has 
made them Trustees; and upon the Passage, cited from 
JiOid Jffardmicke's Judgment (a), the same Observa¬ 
tion had occurred (omc; that though the Appointment 
of an Infant as Trustee is very singular, it was actu¬ 
ally made. The Observation therefore, applied to this 
Part of the Will, doetf not deny, that these Circum¬ 
stances are to he attended to: hut, if upon the whole 
('oiltext these Persons are Trustees, I am not to say, 
(hey cannot be so, on the Ground, that one is a married 
Woman, and the other an Infant. Another singular 
Circumstance is, that one 6f them is the Wife of one 
of the Elxeeutorei’and' the TeStitHx has vested the 
Trust of tliej^rsdnal Estate',,hdtin her,^or the Infant, 
hut ill Three Gentlemdii particiiliUfly luutic^. Her Pre¬ 
ference of these Pbrsbns, giving to her Brothers, her 
Sister, and their Children, including her Heir, through 
a double Generat^^n tlidSe Interests expressly for Life, 
all these Singularities are dnsd^redhy the Fact, that 
>lie has m^de this Disposition. 

f (n) 2 f fs. SO. 

T‘2 


'topping 
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Diatmction 
between a Hi- 
lect Tiuataiid 
a Charge; 
though en¬ 
forced in Eqtir 
ty much in the 
iiatue V\ ay 


Stopping at this Part of tlw Will, where the Testatrix 
has devised all her real Estates whatsoever totheseTwo 
Persons and (heir Heirs, subject to and chargeable widi 
the Annuities after mentioned, it is impossible to say, 
this is within those Cases, kyiug down the Principles 1 
have stated, a Devtse^for the particular Purpose of ]ray- 
ing the Annuities. It is a Devise in Law for the Pur¬ 
pose of giving the Estate; but with an ulterioi Purpose, 
that the Devisee^should take subject to the Annuities; 
and in*a Sense it would have keen a Gift upon a Trust. 
There is a great Difference here between a Devise upon 
Trust and a Devhie subject to a Ctuurge; but the Object 
is effeoiied njuch in the same Way; eompelling the Party 
to makfs good the Charge, or Trust, by .very similar 
Opemtiousj as applied iu dlis Court. 

The QnesUon, how<Cay these Annuities, as they are 
created legal Annuities, are equitable, or any of them, 
must be determioed upoq the same Principle as applied 
to all, except one, given tq thp separate Vse of a mar¬ 
ried Woman: but, aupp^a ^ E;cp^si 9 n to be, ** sub- 

jei'tto the Annuities af^^ uventionsd, tu which I moan, 
** thatnoneof the Annuijank shall havea legal Interests 
or, ** that all should have a leg^ Interest, except one; 
and that une slndi hayj^ an eqpita|l|le Interest.*' That 
surely would not create.i^finist wat^n those DeeUions, 
that an Estate, given so eahieci and chargeable, is to 
be considered, as given for a particular Purpose: but it 
would be for the <4 giving the Instate subject 

to Amviiti^; of fhjicb,* iflegal, Payment is tp be en¬ 
forced In one Way} aa|i,'if equitable, in another. 


Wi^ regard tp the Annuity for tW separate Useofthe 
married Woman, it is not necessary tp determine the 
Effect of the Case (aj before Lord Kenyon, considering 


{aj Hnrton v Harton, 7 Term Rep, C52, 


the 
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the legal Estate, the whole legal Fee, as being in the 
Trustees, and no Estate in the First and ether Sons; 
and not as it was to support merely the first Devise to 
the separate Use of the married Woman first menthm- 
etl, but as tha^e were other Devises to tlie separate Use 
of others in subsequent Limitations, where there was no 
Devise of the Estate Itself: my Opinion with refereiiee 
to that being, that, if I aih right, l am right taking it n.s 
an equitable Annuity; a^d, if wrong, f am wrong, whe¬ 
ther it is an equitable Annuity, or not. 


1813. 

Kino 

V. 

Drj«isoili. 


If this is so as to the real Estatie, the Argument is,* I 
admit, extremely fair as to the personal. The Testa¬ 
trix, giving a great Variety of Legacies, always men> 
tions the Relation of the Legatee, and, among others, 
having g^veii to these Three Gentlemen her personal 
Estate subject to the Legacies, she gives to each of them 
c£'200. It is said, that, being Trustees of the personal 
Estate given to tiiem subjfsct to ahd cbargcabl^wi^ the 
Legacies, they oiight to h^considered as Trustees of 
therealEstate; and the Wolas**8abjectandchargeable,** 
in the former Part of the Will, are to be construed by 
the same Exposition as in ‘the subsequent Passage, 
where those Words are used. It was contended on the 
other Hand, that they ai*e nok Trustees of the personal 
Estate ’f and there is in the several Oises a strong 
Doubt upon it* < w 


The Ground, upon ivhichan ^xecutof^, itith a Legacy, Executor with 
er Bxecutornfaavtng equal Legacies, are Tiustees of the ® l-®gacy* "*■ 
Residim^ Is, that you shall not intend, that a Person, Executors hav- 
having a Part given to him, is to take the Whole faj. 

.acs, 1 rustees 
for the next of 

■ See the ISkt Case on Sat/brdt !7 Ves. 435, of jte- 

thaf^ Subject, Latham v. the Referenct «•, gjjoo undis- 

‘^osed of; as,, having Part given, they cannot be ‘intended to take the 
Whole. 


T3 


That 
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ISIS. That is the settled Law; and it would be vain and 
improper now to j(|ue9tion tl\e Propriety of such a Deter- 
^ niination: but the Principle, ppon >vh4ch .this Doctrine 
Den Ison. introduced, that an Executor ha'Hng a Let^acy, 

is a Trustee, has given sp little Satisfaction, that Case 
upon Case has occurred, paring down the Application 
of that Doctrine; until it is not CNisy to say, upon what 
Foundation it stands; and this' is us good a Reason 
against the. Arghinent from ^qual Legacies, that they 
shall be Trustees as most of the Hcasons on the other 
Side, that the Object might be to give them a Right to 
come in with the ptheirs;' tp insure them something in 
case of a Ei'eficienoy to answer all. 


The Court boweyerhasnotsaidso; and I will consi¬ 
der tins Case upon the Assumption, that these Persons 
were Trusteesof the Residue of thepersonal Estate: but 
does itfollow,that the Words ff subject and.chargeable,'' 
are to Hive the same Construction in both Parts of the 
Will.? That is not a Consilience. I cannot infer from 
thCConstruction,whicbtli^estatrix,givingthcseLega- 
cius, has put upon those Wohds, so milch as to deny them 
as to the real Estate tlicir ordinary ^Construction, if there 
are no Expressions applying'to the Demise of the real 
Estate, equivalent in'tfaRr E^cttO'paredoiwn the ordi¬ 
nary Meaning ofihoseWosds ;r and the Construction must 
be tliesame,asif shihadfiaid expressly, that the personal 
Estate was to be subji^t to and chargeable with the Le¬ 
gacies; that &e nbt mean filin’ Executors to take; 
but that as do the perimnal'Estate they whre to be Trus¬ 
tees ; making no such Declaration as to tlie retd Estate 

; . ■ ■ ■ ■ ' ' . I • ■ 

Presumption Taking Notice of that Class of Cases, that it is difficult 

^gainst bitend-Infantas intended'id bhuTrustee, and 

ing anlnfant to Class,thktauHeir; taking a B^efit by thcWill, 

06 A X rUBlACa 

" No resulting ^rust for an Heir, talcing a Benefit by the Will: but 
subject to Circumstances. 

' • • ’ cannot 
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cannot liave a resulting Trust, 1 agree, all these Cases 
depend on their particular Cireumstaiiccs; which are to 
he attended to; but not to have too much Weight. The 
Ground of my Judgment is this; If this is a Devise for 
a particular Purpose only, and the Ajj^Kcatidn does not 
exhaust the Whole, there is a Trust for the Heir, and 
whether the Testatrix has said sd, ornot: tbeHeir, stand- 
ing in this Situation; that he iseiititicd to what is hot in 
Law or equity given to another. On thtfother Hand,this 
being aDevise of therealEsta te,stthject to and chargeable 
with the Annuities, and tlieliitercst for Life in the Rents 
and Profits in Anthony and Sarah Isoueshn and their 
Child and Children, and taking it to be a Devhiej not for 
those particular Purposes only, but of the beneficial In¬ 
terest,subjeettoaDevise,legal orequitable, with reference 
to those Annuities, this is not a Oase of resiilting Trust 
for the Heir; and upon the whole the Testatrix did not 
mean to give these Estates for those Purposes only; but 
did mean to give them, di^uciing all die Value of the 
Annuities, expressly give^i^nd the surplus Rents and 
Profits for the Life or Lives, for which they are given* 


1813. 

Kino 

Denison. 


Having looked very attentively at die Will, and at all 
the Cases; and, being satisfied, that no farther Consi¬ 
deration will enable ine so to assist my own Mind as to 
produce a Change qf the Opinion I have formed, 1 think 
it better not to delny, tike’ Jud^eht of this Case. 


• « 

The Motipn was refused; and the Demurrer allowed. 


T 4 


D£ 
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ISIS. DE TASTET, CARROLL, aodROBARTS^ Ex 

Feb, 5, 6,8.13. parte (a). 

No Juristic- J^OSEPH Parf^ having absconded undfer a Charge 

tion in Bank- of Forgery, a Commiaaion of Bankroptcy issued 

ruptcy to reject afrainsthim and'lltomMjhivenport Latham, his POrt- 

a Debt on the jjj the Business of Wine and SpiritMercbaiits; vrho 

Giound, that cotamitlSd an«Act of Bankruptcy.; but viras in 

it must com- Degree iiitplicated;ib tiie Charge of Forgery, 
maud the 

Choice of As- At the first puMfe Meetingunder the Commission the 

^ , y , PetitionenPirmmJSIeTastethfiferedtonroveavcrylarge 

t^reditor has an _ , « 

adverse Interest upomThree distinct Aiccounts; the Two first upon 

to the general discounts.; each, to the Amount of above <£3000; and 
Creditors by the third, exceeding .£80,000, upon a general Balance 
Property and Aooounts. This Pcoof ^vajs rcMsted by the peti- 
Secu rity ub- tiouingCneditogon tbeHhouiidi that between Thm^day 
tamed from the the 14th*ol fXbm$iiiry, when tk^ Forgeries were disro- 
Baiikrupt iin- vecod, anA^uMagtbe ntk^when Parr^/abscooded, 
mediately be- < 

fore the Bank¬ 
ruptcy : but an 
unjust Use of ^ 

his legal Right by choosing himself W‘U ^jpontroujed by the, Lprd 
Chmcellor either by removing himj if,t}i|^|&leclion recent, and 
thing done under it, or otherwise by s^e^4wunge||nent, as in this In¬ 
stance, from the great Amount of the ]!)ebt, appanting another As¬ 
signee, to act solely in the ^“d Decipoi^ of thedjapnted 

Claim. 4 • 

A pplication to the XiorWCMit/f^ }n-BankfUptey heibre the 
sion of the Commisslbners to receive or ri|tct Proof of a Debt, with 
the View to the Choice of Assignees, improper. 

Distinction as to Securities held by a Creditor, seeking to prove in 
Bankruptcy between Bills and Property of uncertain Value: the 
former, being ascertained* on the Face of them, taken at the full 
Amount, and dednuted. 

De 


{aj I Rom’s Bank. Cases, 334. 
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D« Taitet had obtained from hiin in Bills and Goods 
Propeptjl to die Amount of ^60,000} which JU Tcutet 
claiiiied<toholiiaahiBOWP».or9« a Security: giving^Cre^ 
dit accordingly in the Account, Uto Balance ofwhich he 
proposed to prove. • 

Dip ToitHi being^|ainiiicdhefore theC^missioners 
admitted, that after the Acknowkidgfnent of theForgery 
in hia Presenoe by Parry on Thwr^day^ the Jlith of 
Jaumfwy the Bills were drawn and mdomcd, and 1576 
Puncheons of Rum and other Proper^ fransferred; 
insisting, that the Rum, &c., was agreed to be given up 
to him as hb Property, fts already brimig^ng to him, and 
bought and paid for with bi^ Money. * 

• ^ 

The ExaminaUon of the Petitionm^ De Toitet not 
being closed, and a; farther Investigation of his Debt 
by the Examination of other P^mciis being proposed, 
the Commissionf^s coald not at that A^fisting come to 
a Determination either to admit or reject the Debt; con¬ 
ceiving also, that the usual Caution in admittmg a con¬ 
siderable Debt at the first Meeting was themore proper 
under the peculiar Circumstances, excluding all Means 
of Information as to> what passed'between the Creditor 
and thn Bankrupt, aB4«lcd«to such largp Transfers o£ 
Property immediatnly befsredhe]Bankrnptoy,,ami>^ 
ani ahsointo Necessity efaibseon^g*.^ 

t 

OntluvPay previans totlie seooiid kfcetingl^ Teutet 
by aw Applmation tg thwAiptvf lirithout No- 

doe, snggesdngmafriyi that<hdiWaspruventedfroin prov¬ 
ing his Debt; and offering to deduct the Value of the dis* 
puted Property, to.beaaoeittflinedbyfiieCominisstoiicr^, 
and to prove the Residue, obtained an Order for that 
Purpose on ihc Terms of ^ving Sectffity for the Property 

retained. 


281 

181 $. 

De Tastbt. 
Cabroel, 

and 

RobABTS, 
Ex parte. 
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18 f 3. rdtainedyif the Calintf)fi^<iion)^rs sbouid determiiip, that lie 
Di nFlstET entitled t6 retail! H,indite shetildiioti^eiref|K>tl^eir 

C 4 RRO tL * I^eeision. The ite^^orning', befortf the Meeting- took 
and place, a Petition to that Ord^p was brought on. 

RoBAR-rsr 

' jtjj. partf, Mr. and Mr. Montague^ in support of the Pe¬ 

tition to disobatge that Ofedei*, extended, that it wafe 
made upon an iMfounfded * Suggestion, that Uie Debt 
was rejected, andMpon hii Application S^partej witli- 
out Notice, and was cbdtraary to all Authority; as, this 
Creditor nhddr the t^ircttibstnnees, disclosed by the 
Petitiori, Itaving obtained Property from the Bankrupt 
with Knod^iedge of the ror^ty,'mnst be held strictly to 
the general Rule', that a OredHor, before he is permitted 
to prove, must g^vo up his Sedhrity. if therefore he had 
availed himself of this Orderto choose’himself Assignee, 
he would of course hare been immediately removed; 
having an Inter^ again^t'the other Creditors inronsis- 
feht with the ^IMtes Uiat Offtco^lfouldmiposeupon him. 


Sir Samud ]Romillyy lSLi» BeU, and Mr, Shadmell, 

for Da Taatet, ' 

•) 


This is regular.* ThereMmo Person, on whom No- 
ticecottld bd serrhd:' iny Debts Hkiflhg been proved; not 
even the pedtiohing^€frellilor*s Ddbt.' The Property, 
delivered to JDe TaDiMti wtis tds<owii: SubjeOt only to the 
Objection under the Statute of(/gmes^a^, ashavingbeon 
in the Banl:hipl*i 'PdSseSSiou.* Mh Taatet desired'to 
proveaD^bfdptdisputed; dfi^kig^the ttostunolyection.- 
able Security,’ or e^^ td'ddtdnit thh Goods to await the 
EVont.' Ile^^po^ies to'prove, not his whole Debt, but 
theiedst* Sam,' towlddi-be can fwssibly be entitled^ 


^fl^Stat«^|^l !• c» 8. iOj, I 


The 
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The Question is not, wh(^iher De Ta$tH shall himself 
be the Assignee, but whether he^ Upon whom, as having 
from the Amount of hisi Debt the greatest Intei^t, the 
Statute has thrown the Proieetloirof the Estate by the 
Choice of Assignees, shall vote in that’Choice. R is 
supposed, that he means to choose himself: but it is not 
to be assumed, that he will exercise unjustly the Power, 
vested in him by the Law. The late Case of Ogiloie (o) 
shews, that Persons may prove, though they -have an 
Interest adverse in some Degree to that of the general 
fVeditors. ' 


1813. 


Dn Tistet, 
Careoli,, 
and 

Roberts, 

Ex’-parte, 


Mr. Leavh, in Reply. 

The Discharge of tliis Order cannot a0ect any Right 
of Db Taitetf except that voting in tlie Choice of As¬ 
signees y which under the peculiar Circmqstances of this 
Case, claiming adv^rs^ to the other Creditors nolessa 
.Sum than <£60,000, lie cannot exercise with Safety to 
their Interests. In IheTJase of 0^i2nte4he Assignees 
were not removed:^but anotltpr IKaS appointed to act be¬ 
tween them and the general Body of the Creditors upon 
this special Ground, th^t the original Assignees, having 
acted for Two Years, had acquired g ^nowl^dp of the 
Affairs of the Bankruptcy, jl^iatp^adp^henuflcial tothc 
Creditors, that the^ ^|}o«i^d he coQtigpgd. 

The Lord CifANCELi.OR. 

.M. t * 

TheOrderl inadeY esterday was certaiifly withoutPre- 
cedent; and 1 must Ao Justice to the Officer who 

1 f 

(a) In the Bankruptcy of (h) The Register was in 
R04« and Ogiltie, ; Court* not the Secretary of 

, Bankrupts. < 


sat 
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1813. 

''TV—' 

P» Tajstbt, 

€AiUU>l.L, 

aod 

B.OBART9, 

£**farte. 


fib, 8. 


sat below me, by statiog, that he suggested, that Notice 
ought to be giTen. It^Bthought, andatilltlttiik,other* 
wiee;boithoJu(igiiieBtof theComiBimoBersaatoreceiv- 
iog orrgjectiagthe PiNKif^oitberwholly orpmttifiUjr^should 
be'hrst taken; and a Creditor has no Ri^t to come here 
for a prerioHS Direotio]| to them. They ought to exer* 
oise their own Judgment; which, if wrong, may be ree- 
tihed by an Application here. It is true, an Assignee 
will be removed, or the InconvenienceTasnUing from the 
Choice eorrcoted, under given Circumstances: but I 
repeat, that it Is a great Evil to apply before the Choice 
of Assignees for a Direction to the Commissioners, as 
to what Debts they should recefve or reject; and, there¬ 
fore, this Order inust be diseharged. 

Iiet /3c T^oftef go before the Commissioners, and offer 
sueb Proof, and npon such Terms,as he may beadvised; 
and'let the Choice of Asii^gnees be postponed to fVed~ 
liemiayf wttii Liberty to both IRIrties to make any Ap* 
plicatien iti the mean Time. 


* 


Coder this Orifer J9e Tiutel again tendered the 
Froof^ proposing tb gi%'Seoni1iy for the disputed Pro¬ 
perty; or even to^depffoit'lt ^bjec^ to his Claim; but 
refusing to dfe^BVdr it tip absoTiftldy^ 

The Proof being ejected was> brought beifore the 
Lord Chane^Uor by a petition, complaining of that 
Decision, Ac«.and<pimiing an Qrder« that the Pcoof 
shall be admitted. 

StrAcMkHsI Bomiibfb Bell, and'blr. ShmhttU, 
in support of the^Peti^n. 


The 



CASES IN CHANCERY. 


m 


The Commisiiioners adopted a similar Course in the IQIS. 
Case of AmhitrU ; and Assignees having been chosen, Tast^t 
your Lordship set aside the Choice, If as it is alledged, q iEROLL« 
tills is tiie PlractieeofComimissioners, it requires Correc- 
tion. This Proof was rejected, not upon any Doubhas ResAETs, 
to the Debt, bnt on the Presumption, that the Petitioner, Ex partx, 

if permitted to prove, and vote in the choice of As* 
signees, would certainly choose himself sole Assignee; 
and then there would be no Means left of agitating the 
Question as to his Right to retain the specific Property 
in dispute, if by Law he is entitled th be Assignee, 
your Lordship cannot deprive him of that Right; though 
you will prevent any Abuse of his Power. 

• 

Mr. Leach, and Mr. Montague, for the petitioning 
Creditor. 

The Commissioners not only acted right in rejecting 
the Proof, but they hadf|a Power to receive it. The 
Rule, established byinvariablePraetice,is,1hat aCreditor 
holding a Security is nof permitted to prove, until by a 
Sate faj of the Security the Extmt of his Debt is 
ascertained; 2dly, that a Creditor having obtained Pro¬ 
perty of the Bankrupt after: or on the Eve of an Act of 
Bankruptcy, cannot prove^untii hehas delivered up that 
Property. No one can douht^ the Objeef of this 
Petitioner istoconsultliw own Intent by choosing him¬ 
self sole Assignee, or perhaps joining some particular 
Fiiendw The Question therefore is, independent of the 

Objection, that until a Saleof tile Securities the Amount 

" • > *1 • 

of the Debt cannot be fiquidatedi whether the Commis¬ 
sioners oufj^t to have received a Proof, seeing, that it 

f 

A Valuation is suSicient: Experle Nunn, 1 Roie'^ 

Bank. Gas. 322. 


must 
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181S. 

D& Ta^steT) 
Cabboll, 
and 

Robabt8» 

Ex parte* 


mubt romiuand th^ Ch(>icc oi Assignees, and awai-e of 
the Purpose, to >vhicli it was to be applied, to serve the 
Interest of this individual Creditor against the general 
liilerestof all the othar Creditors; nvhether the Ooininis- 
siojners should do To»day what your Lordship will order 
them To-morrow to undo; as your Lordship would cer¬ 
tainly remove an Assignee, ohoscii under such Circum¬ 
stances. TheCases of Remsbottomand Homerave recent 
Instances. The Incdnveidenccof such an Appointment is 
obvious. ll<^QnotbesuppQ$ed,thatasAssigneel\|ewoui(l 
be inclined tq institute, himself Proceedings, 

which thelnt^estsof die general Creditors demand; and 
though thatmight he provided fer, he may from the inter¬ 
mediate Possession of the Proceedings, with all the Pa¬ 
pers, containing the Evidence against him, acquire an 
Advantage, which no subsequent Arrangement could 
remedy. The Offer to.dqiosit the disputed Property, 
which however does not etatteiid to the Bills, or otherwise 
to secure it, is inunatcrial. Tl|||tObject is not Security, 
but that this Creditor shall nut avail himself of the 
Amount of his Debt to prevent a fair Trial of the Ques¬ 
tion, which his,Conduct with fiiU Rnowlege of the For¬ 
gery has raised. 


Sir Samuel in'Reply. , 

Even your Lordsbijiiiqs^ no power t9 dothat, whiebthe 
Commissioners have done. The Question simuhr is.whe- 
ther a Creditor has nota to prove his Debt, which 
is not disputed, orwlietl&^tl|^at Rig|itis tube telren from 
him on a mene l^resttm|>noD, tlia,t he will subsequently 
abase tlie'Power lie^wohl^by proving acquiie under the 
Statute; which must have contemplated the Case of con¬ 
flicting Interests, yet has prescribed the positiveRule,that 
the Amount of the Debts, not the Number of Creditors, 
shall decide the Choiceof Assignees. ThePresent Con¬ 
sider atiuB 
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nideratioa is not, whether your Lordship would remove 
De Tastetf if chosen Assignee, hut whether he is, or 
is not, to he allowed to vote in the Choice of Assignees. 
No Instance can he.produced of interfering to pievent 
that; or of exacting a Stipulation, that he shall, jf 
allowed to prove, vote in any particular Way. This is 
not au Application to your Lordship's indulgence. 
The Petitioner stands here insisting on his Right; as 
it is admitted, thatj^eis a Creditor of^the Amount, to 
which Ite subniitts to restrain his Prbof. The Question, 
whether }our Lordship nould remove tlie Petitioner, if 
chust'ii Assignee, must depend upon Circumstances, 
which are not to he prejudged. 


1S13, 


De Tastet, 
CAREOia, 

and 

RoiARTI, 
Ex parle. 


The Lord Chancellor. 

t was not aware, that another Petition had been pre¬ 
sented, that this Petitioner might be permitted to prove 
his Debt upon Terms: or 1 should have looked to 
some Cases, whicli I thlttlt bear upon tiiis. I will not 
iiuwever on that Account delay the Opinion I have 
formed on Principle. ' 

I 

I referred thisCase bade to tlie ^ ommissioners for more 
ILmsoiis than One: First, that it was stated to me, that 
theC ommissioners had notdetermined, whether theProof 
should be admitted, or not; in which Case it ought not to 
have been bruugiit before me: for another more important 
Reason; that, it beiiBg8tated,thattheProof had been re¬ 
jected upon an habitual Practice, founded upon a Power 
jii the due Exercise of a Discretion to rej^'t a Proof un¬ 
der sUch Circumstances, 1 wished the Commissioners to 
consider, hoW ttiat really stood.' It seemed to me an ex¬ 
tremely disputable Principle in a Court of J ustice, that a 
Manshallnot votp^in theClioiee of Assignees, because, if 
chosen Assignee, I should remove him; that it is as¬ 
suming. 
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'Hfc Tastet, 
Carroll* 
and 

Rora'rts, 
Ex parte. 


Sliming, that hp would Rxcrcise that Right for the 
Purpose* ®f <?hoosiiig himself. 


With regard to '^e -Power of the Lord ChtmceUor 
to remove an Assigkiee afterwards* if-hehoR an Interest 
adverse to the other Gfedhora* it is too late now to dis¬ 
pute that -Power* whieh haa been constantly eaerciseil; 
and it is usnally stated from the Bar* as raising a primd 
^aie Case for-!Remova]* that nothing has been done b) 
the Assignee sinelS^Ma Election; and that he has a 
Modification material hdvet^e Interest. Tlie Court has in man> 
of theRule*that Cases ttiodiftedtisatRule; assuming that to be the Rule, 
an Assignee If the Assignee has been permitted to act* if Sales have 
with an Interest been made* and Transactions of Importance have taken 
adverse to the place since his Election* the Rule has been modified by 
other Creditors limiting the Exercise of hiadPowets in that Character, 
may be re- and giving Powers to otiiers* who had no adverse In- 
moved* by li* terest; to prevent the Mischief* that would arise from 
mitingand COD- having ah Assignee with all ii|tare8t adverse to the other 
Creditors. Accordingly* inavery lateOase*‘Oneof Two 
Assignees havingan adverselnterest*! directed an Action 
lobe broughtbytheother Assigneeagainst him; andtliat 
he fihould'UcUtiit the Plaintiff to be the sole Assignee. 


trouling his 


Powers, where 
Sales or other 
important 
Transactions 
have taken . .r. . . « . 

})lace. In such T^is'Case IB therefore tb be considered, first, with re- 

a Case One tbe adverBe).Cl)auii dif this Petitioto'; and* se- 

Assignee order- *°'bis Inteisstrin the BiBs* As-to his adverse 

ed to bring an Claim* Whether.he.iStto beohcaen, noliby .himself but by 
Action against other Greditom* either sole Assignee, ora joist Assignee* 
the other* ad- 1 am not now to-detemfine^ whether 1 am to remove him. 
mitting the 11 is enottgfi to s3yf.tUbCa8e.farnishes a strong adverse 
Plaintiff to be Interest; sullying; a Onettion'very likely to be iiied 
sole Assignee, between tiusPetitieacIrjand thagatMmiCpeiiiloibpMid 
it may in Ibat Viewbe vcrytpilbbable^tttnn* llvheimi sdle 
AssigneCi he will not be petmiitieA to tenudh so: but 
that Question 1 cannot determine* until it is brought 

bfibre 
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before me ili^tinctly with all the Circumstances: and it 
would not be just to this Petitioner to assume, that he 
will choose himself, if this is a Case, in which he ought 
not to be Assignee. If he should do so, an Application 
may be made, and will be decideil, without Delay* as 
it ought to be; for, if, before an Assignee has acted, a 
clear,va]uable,advei’se,lnterestappears, his Removal is 
almost of course. So, the Court half said, that a Person 
w’ith a clear, valuable, adverse, Inteijpst shall not vote in 
the Choiceof Assignees; but has nevie 1 r 0 pmn restrained 
him from voting; and it would be too hasty to restrain him 
from votingfor an unobjectionable Person, liis adverse 
Claim therefore is not*a Circumstance, which ought to 
prevent liis proving his Debt; but wilbbeaCircumsmncc 
extremely material to be considered, if after the Proof it 
should appear, that a Use was made of it, which would 
not be permitted: but 1 will not anticipate that. 


1813. 

De T astet» 
Carroll, 

and 

Roc A RTS. 

Ex purtc. 


As to the Sccurity,^^is cle^, that the Proof is to bo 
for so much as remains, after as much has been made of 
the Security as can be; %nd the Reason of not admitting 
the Proof in such Cases is, fliat the Amount of the Debt 
is not ascertained; but that does not apply to Bills; which 
arc not like an Estate, that may produce more, or less; 
of which no Estimate can give the true Value: but, if 
the Holder of Bills will take them at the Amount, which 
upon the Paper they import toiecure, they may be worth 
less, but cannot be woHh more; and, deducting the 

Amount, he is in the Situation of any other Creditor. 

• 

Upon the whole, presuming to say nothingas to what 
willbe doneundertheCircumstances,except tliat,if there 
should be a Necessity for a future Application, and it 
should appeax,tliatthePetitioner has an adverselnterest, 
founded on a seiious Question of L^, applied to Facts, 
VoL. I. U ^ Me 
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Db Tahtet, 
Carroll, 
and 

HOBARCS, 

Er parte. 


his Election as Assignee will be a hopeless Project, bitt 
notanticipatingthat, I think,hehasaRight to proveupon 
the Terms proposed. I do not say, the Commissioners 
have done wrong; as there is a great DifTerence between 
what they can do and what the Chancellor can do but 
my Opinion goes this length, that 1 do not thinkl ha^ e 
the Power to prevent his proving, because there may lie 
a Use made of the Proof, which would not be permitted. 


Therefore let him prove upon the Terms proposed* 
lie must for the present deduct the Amount of the Hills 
certainly. 


( 


Feb, 12, De TVitfef, having proved his Debt under th<i( Order, 
and Sotilla, a Creditor for a£’10,000, were cliosi'ii As¬ 
signees ; and a Petition was printed,prating the Ue^ 
moval of De Taeiet, 

Mr. Leachf and Mr. Montagwif in support of tin* 
I’etitiou. 

The Result isjust what was foreseen: an Appointment 
of Assignees, upon which your lordship’s Intcrfereiuv 
is indispensible. One is De Taetet himself: having an 
Interest decidedly adverse to the other Creditors in the 
Important Question upon his Right to retain Propert)^ 
obtained under such Circumstances:*the other is a 
unacquainted with tbcjEu^itftLanguage, the 
Intimate Friend pf DeTaatet, and under his Influence* 
The late Case of Ramabottom is decisive, that an As> 
signee, who insists on holding Property against the ge¬ 
neral C reditors, shall be removed. These Assignees not 
ha^ iiig acted| tberAaa b«ao Objection to their Removal. 

Sir 
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Sir ^Samuel RomillyfMv. Bell, and Mr. Shadmell, for 
the Assignees suggested, that the Question might be 
tried without removing De Tastet, by appointing an¬ 
other Assignee for the particular Purpose of inves^gat- 
ing Ills Claim to retain the Property in Dispute. 

The Lord Chancelloa. 


1S13. 


De *1 ASTET, 
CAnaoLL, 
and 

Hobarts. 
Ex parte. 


With regard to Sotilla it unnece|isary to say any 
Tiling: the Petition notprayinghis Removal, 1 can make 
no Order witli respect to him. As to JDe Tastet 1 feel 
very much the Circumstance, that he must now be a 
Creditor for <£86,000; and may be so for a great deal 
more; and, if I could be quite sure, thatl foresaw suffi¬ 
ciently to provide by anyModiOcationof thegeneralRulc, 
so as to secure the Interest of ail tlieCreditors, 1 should 
IH' glad to take such a Course. It strikes me, that this 
may be attained by appointing One of these Petitioners 
a Co-assignee; the Persoh so appointed to be the only 
one to act in the Investigation of Be TasteVs Demand; 
and, if no more Objection* con be stated, I will make 
that Order; directing, that sucli Person shall be consi¬ 
dered as the sole Assignee in tli^ Investigation of this 
Demand, and shall be at Liberty to bring such Actions 
and Suits as maybe adviseable; taking Care, that the 
Title of Be Tastet, as* Assignee, shall not beset up 
ngainstthem. Asto tlie Costs of this Application, it isof 
<‘our<>c to give them out of the Fund. The Costs of the 
subsctpicnt ProceedingS'inust de|iendiipon their Issue. 




Mr. Jfonfoi^ue objected, that Inquiries previous to the 
Trial would‘be‘necessary, and Difficulties would be 
tlirown in the AVIiy of the new Assignee by the others. 
The Order was however Made according to the JLord 
VhnneeUor\ S^uggestiou. 


BALL 
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LiMCjOLK's 
Ikn Hall. 
Dec, 11 , 12 . 


HALL D. COUTTS. 


Pnnisltipent fJ lHE Master's Report stated tlie ][\larrln^c on the 
for Contempt A 9th of July^ 1804, of Francis Lee and Catherine 
^ marrying a g^n Pfancit Lee being then ill the Thirty- 

by^Coraniit sixdi Ycarof his Age, and Catherine Ball in her Seven- 

meut, f; in a Year; tbs^theMorriagewas had without tlieCon- 

flagrant Case sent of Sarah the Wife of Thomas Johnsoiiy the Mother 
by directng a of CdUhermCf appointed by the Court Ciiiardian of her 
criminal Pro- person; and after a Proposal by Lee in the February 
seention for procedinff through the Mother and Guardian had been 

&c., the Sul>- rejected both by the Mother and tlie Daughter, 
ject of sound 

Discretion; and CatherineBallhuvi^ entitled to considerable personal 
though the Property in the Event, that she should live to attain the 
Right to inters Age of Twenty five Years, by Indentures of Leasehnd 

Cmn Tainr^s Release, dated the 15th and i,|^of</K/^, 1805, Francis 

not afiected by consideration of tfie Fortune of Catherine Ball 

Time, the Ex. conveyed Estates at CalcuttamiheEast Indies aiidEs- 

ercise of it was tates in the County of Lancaster and other Leasehold 

dispensed with property and Funds, to Trustees ;*upon Trust to sell and 

upon Circum- tQ8^2mdnosses8edof»i^l0,000,.£‘3perCeaf. consolidated 

^ ^ Bank Annuities, therein mentioned to have been trans- 

Complaint , . 

made for Ei^ht Francis IM to them, and the Monies to arise 

Years; the Hu». from tlie Sale of such Estates, upon Trust to pay t£300 a 


band, though his Conduct would have jastified Punishment on a recent 
Appligation, not being a needy Adventurer, but of equal Family and 
Fortune; having actually made a conuderoble Settlement; under which 
the Children had vested Intere8ts;;'aiid alledging Misconduct by the 
Wife. Tlie Interests of the Children not to be afiected: but the Settle¬ 


ment varied as between the Husband and Wife by increasing the Pin- 
money, giving her some Interest in fhture Property, &c* 

Pin-money subject to the Property Tax; not to a D^uction for 
Alimony; as it is clear of MaintenaocCi 

Year 
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Year to the Wife for her separate Use for Pin-money 
during^ the joint Lives of herself and her Husband, 
and the Residue to the Husbdnd; in case of hersurviv- 
iii^hiin topayherj?500a Year, and the whole yearly Pro¬ 
ceeds to him, if he should survive her: and as to the 
Principal in Trust for the Children of the Marriage after 
theDeaths of the Parents,equally,tvithSurvivorship,siib- 
jeetto the joint Appointment of the Parents, or in Default 
thereof to the Appointment of the Mother surviving. 

On the 11th April, 1806, Mrs. Lee was delivered of 
a Son, and on thc.ilh oiAuguttf, 1816, of a Daughter. 
Mr. Lpg having instituted a Suit in the Ecclesiastical 
Court against his Wife for Adultery, Oh the 4th of Tie- 
cember, J811, a Sentence of Divorce and Separation 
a MennA et Thoro was pronounced. 

• 

The Master’s Rej»ort stated, that the Sum of .£300 a 
Year, allowed by the Settlement for' the separate Use of 
CatheriueLee, was notattheTimea sufficient Provision 
for her, considering her hVrtune; and that £^600 a Year 
ought to have been allowed; submitting, whether after the 
Divorce it ought to be encreased; but in most other Re¬ 
spects approving the Settlement, MrS.Lee objected to the 
Report; insisting, that, as she was at the Time of her Mar¬ 
riage a Ward of the Court, and Mr. Lee married her in a 
clandcstincManuer without the ConsetitbrKnowledgcof 
the Court, the Master ought to have stated, that the Set¬ 
tlement was not propqjp; and that her whole Fortune in 
Possession and Expectancy ou jilt to h^ve been secured 
for her and herlssue, according to the Case oiMillet v. 
Rowae (a). The Master having oyer-jfuled theObJec- 
tion, a Petition was presented by Mrs.Lce, that he may be 
directed to review his Report; that the ettlement may be 


m 

1811 $. 

V—» 

Ball 

V. 

COUTTS, 


ftj 7 Ves, 419. 
U3 


declared, 
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chiclared not n proper Settlement; and that the whole 
of her Fortune may be settled on her and her Issue; 
and in addition to the Circumstances before- stated 
alledgin^dier Age at the Time of the Marnaj^e; that 
tlif Banns had been twice published, before she was 
made acquainted with it: that Mr. Lee in his Letters 
directed her, if the Clergyman should inquire her Age, to 
say she was Twenty-four; and stating cruel Usage and 
Desertion on thejPart of her Husband, and that she had 
received nothing from him for the l^t Three Years. 


Another Petition was presented by Mr. Lee, pra)ing 
a Declaration, that the Settlement w’as proper, and a 
Transfer to himeof his Wifp’s Property; stating, that 
in marrying witliout Consent of the Court he had acted, 
though unadvisedly, from Motives of Affection and 
Regard to his Wife; ^\at he^.considered himself equal 
in Family and Fortune to.,))er; that the Settlement 
was prepared and approved b^her Friends and Coun¬ 
sel; that he had uniformly treated her with Kindness 
and Adectipn; and by his tndulgence had incurred 
great pecuniary ’Embarrassment, not having yet re¬ 
ceived any Part of her Fortune; that he was deceived 
as to her Age; believing it to be as stated both from her 
own Representation, and her general Appearance; 
also contending, that, as the infant Son took a vested 
Interest, the Settlement could not be altered. 

» 

Sir Arthur Piggott, and Mr. Hart, in support of Mrs. 
Zee's Petition, contended, thatun^er the Circumstances 
of this Case the whole of the Wife's Fortune ought to be 
settled toherseparateUse, and upon her Issue; excluding 
the Husband from any Participation in it; referring to 
Stevens v. Savage ( a) , Like v, Beresford {b) , Winchy. 

(a) 1 V$s* 154* {b) 3 Fm. 506. 


Jonet 
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Joneg{a)j Chaftming ParttonaffefhJ, WeU&x. Prica 
(c), Milhts. Uon>m(d)^BathurHt \,Murray(e)jHal- 
»ey\.Hahey('/J, and Pearce v. Cratcfifield (y). 

Mr. Richardfi, for the Trustees. 

Sir Samuel Romilhjy and Mr. Bell, in support of 
jVlr. Lee's Petition. 

The Cases cited are Instances of the Seduction of 
young and inexperiencedWomen, stolen from the Protcc* 
tion of their Friends by desperate and needy Adventurers. 
This is a Case of a perf(«;tly diifetent Character t a Mar¬ 
riage of a Ward of the Court,^certainly svitbout Consent, 
and tlierefore not to be justified; but the Husband a 
Gentleman of Faniily and Fortune; ivho actually settled 
•flOOO a Year: a Connection which this Court would 
have approved, had an Application been made for its 
Sa nction. I'he C ourt fans not in this I nstance the Means 
of compelling a Settlement; as in most of the Cases re¬ 
ferred to; where the Parlies.were committed; and the 
Execution of a Settlement was made the Condition of 
their Release. This cannot be^ompared to the Case of 
a. Settlement merely voluntary, tlie whole property be¬ 
longing to the Wife; as in %VeUe v. Price (A), and HaU 
sey V. Hcdney (i): nor to Like v. Beresford {k) ; an At¬ 
tempt by Creditors of the Husband to interpose for the 
Purpose of taking from the Court the Power of making 
a proper Settlement; whioh the Court would not allow. 

• 

faj 4 Ves. 386, (/) 9 Ves.47U 

(A) 5 Ves, 15. (g) 16 Fes. 48. 

/cj 5 Fes. 389 . (A) 5 Fes. 398 . 

{d) 7 Fes. 419, (i) 9 Fes. 471. 

(e) 8 Fes: 74. fkj 3 Fes. 506. 

tJ4 
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Dec . 12. 


Sir Arthur Piggott, in Reply. 

Admitting this Settlement to be in itself not materially 
improper, it must be looked at as connected with the 
Cii^cumstiinces. This is not the Case of a young Man 
led away by the Violence of his Passions: but this Con¬ 
duct, had the Court been made acquainted with it at a 
more early Period, must have been the Subject of Inqui¬ 
ry elsewhere. No Rule is better settled than that a 
Blan, who has conducted himself in this Manner, shall 
derive no Advantage fronj his Wife’s Property. The 
Court must discourage such Conduct by with-holding 
that Property, which is^its Object. This Settlement is 
voluntary so far as the Wife is concerned; being made 
after Marriage, and not in consequence of any Agree¬ 
ment before Marriage; nor could tlieQhild claim against 
the Equity of the Wife. The Case of Like v. Bereg - 
ford (ft) has no such Circumstances as these: the Assign¬ 
ment was made for valuable Consideration before the 
Decree: yet the Court even in that favourable Case 
would not let in aClaim by Assignment from allusband, 
who had married under such Circumstances. 


The Lord CnANCELLOB. 

I feel very strongly the j^opriety of tlie Expectation, 
which has been expressed, that 1 shall look into the 
Documents oi' this most inaj^rtant Case; and with 
extreme Apprehension, that .in the Course of hearing 
such a Case Considerations, arising out of imputed Im¬ 
morality, raa^ have moreeflfect, than they should have, 
upon a judicial Determination of what I ought to do, f 
shall take some Time, with the View to protect myself 
from that Danger. 

(aj S Fes, 506, 


With 



207 


CASES IN CHANCERY. 

$ 

With recjard to the Divorce, whatt'ver the Legisla¬ 
ture may do upon the Fact of Adultery, I am bound 
to consider these Parties as Man and Wife; as having 
One Child by the Admission of both, and, according 
to tlie Theory of the Law, Two Children, of iliat 
Marriage. 1 am not therefore to consider their Sepa¬ 
ration as a Dissolution of the Marriage. 


1812 . 

Ball 


COUTTS, 


In sending this Case to the Mastei, though a Case of 
Contempt, 1 illustrated the Principle, upon which 1 have 
uniformly acted; that what the (^ourl will do upon the 
Head of Contempt must be the Subject of its sound Dis¬ 
cretion. Of the peculiar Circumstances, now brought 
forward on both Sides, 1 knew nothing. It is not at 
present my Intention to say more than this; that, if it 
was intended at the Bn r to dispute the Right of the C ourt 
to take Notice at any Time of a Contempt, committed 
by marrying a Ward of the Court, I do not agree, that 
Time will aifect the Right of the Court to interjiosc. 
On the other Hand I have no Doubt, that, as the Juris¬ 
diction upon this Headhiust be exercised according to 
a sound Discretion, in Cases of that Sort, especially in 
such a Case as this, many Circpmstauces must be consi¬ 
dered, before the Court determines, what is to be done. 


1 havcnoDifficiilty in statingupon tbeseAfBdavits,that, 
if the Case had been brought forward immediately after 
the Marriage, however painful the Duty of interfering in 
this Branch of the Jurisdiction, ihilictingpersonal Sufler- 
ings upon Parties, I could not%ave with-held the Appli¬ 
cation of that Jurisdiction; unless I had taken another 
Course; and I take it to be entirely competent to this 
Court, as 1 have illustrated in my Practice, nottocontiiie 
itself to Commitment for a Contempt, but in a Case, 
calling for severer Punishment, to direct Prosecutions, of 

various 
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1nimora1Tiy» 
as ttuch, not 
puinshetl in 
Equity; but 
considered in 
punishing Con¬ 
tempt. 


various Kinds: in some Instances for a Conspiracy, in 
others, as in the Case of Millet v. Ronnse (a), for an 
Offence of another Description: not that this Court is 
to punish Immorality, as such : but, if it discovers, as 
in that Case, gross Immorality in Circumstances, form¬ 
ing a Contempt, the Court has always been in the Habit 
of attending to such Circumstances. When that Case 
occurred, I was Attorney-General; and Lord Loughs 
borough directed me to look into the Circumstances, and 
prosecute. We had a Difficulty in prosecuting for Per¬ 
jury ; that the Statute does not give the Power of ad¬ 
ministering an Oaffi: but i found Authority enougli for 
indicting. It was not for Immorality that the Prose¬ 
cution was directed; but for an Act done in the Course 
of committing a Contempt of this Court; and Thomp¬ 
son was convicted; and suffi^red the Pillory. 


I do not mean to represent this to be such a Case as 
that: but, if this Case bad been immddiatcly brought 
forward, 1 should have thought the only Notice to be 
taken of it was by Commitment. 1 cast no Reflection 
upon any of the Gentlemen, who were consulted pro¬ 
fessionally, for not bringing it before me. It is much too 
delicate a Subject for Blame, that they did not expose 
Persons, consulting them professionally; and timugh 
some Gentlemen would have refused to ,bc concerned, 
that is too much to expect from a professional Man. 
It is too much even to suppose, tiiat ho has a Right to 
say so. No Blame therefore attaches to the Fact, that 
the Court did^not sooner* hear of tliese Matters. 


The Court however has now heard of them; and I do 
not agree, that there must be a Complaint. The Court, 
if informed of such a Transaction, has a Right, and may 

(a) 7 Kw, 419. 


under 
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Mttder Circumstances be bound, to take Notice of it; IK" 1812- 
and the Fact, that there was no Complaint, if it stood 
alone, must have Weight in the Question, whether the 
Court is to interfere. This Case goes far beyond that. coltts 
I t is evident, that tlie moral Natures of these Marri^es, ^ 

with Wards of the ‘Court or not, difier as much as 
Light and Darkness. Some dre very flf^gitious: others 
venial. I agree, the Marriage' of* any • young Lady 
against the Consent of her Parents tor Family is thus 
far to be regarded as an Act not to be approved, that it 
imposes on the Husband an Obligation to make Atone¬ 
ment during his whole Life: but under many v ircum- 
stanees it is excusable*^ and it may have arisen from an 
imprudent exercise of very virtuous Motives. If how¬ 
ever a Marriage of that Sort is a Robb« ry both of the 
Person and Fortune of the Lady, I say, that in a moral 
View, though 1 have nothing to do with th.it, there are 
few Crimes more aggravated. 

Undor whatever Circumstances the Marriage was had, 
these Parties, it is saiif, lived together many Years in 
conjugal Happiness: but after the Birth of One Child, 
acknowledged by both, and of another, whom for the 
Purpose of this Settlement I must consider as belonging 
to them, that Happiness was determined by the Adultery 
of the Lady; and the Question now is, what I am to do 
with reference to this Contempt, committed in 1$04, dis- 
cdosed to the Court in 1812, with all the Circumstances 
occurring in the Interval; and what 1 am-to do in Point 
of Settlement; nptconsidering, whether!^is a voluntary 
Settlement or not; and if it is, clearly by the Appro¬ 
bation of the Court it will become not voluntary. 

' The Principle, I admit, is, that the Wife has the same 
Right to call upon me for a proper Settlement, as if no 
such Settlement had been made: but I must also con* 

sideft 
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sider, how far the Interests of the Children may be 
affected; and a farther serious Consideration is, that, if 
the Court is satisfied, that this Sort of Proceeding has 
been a Mode of purchasing off the Notice of the Court 
that'Circumstance, when it comes to the Knowledge of 
the Coiirt, must receive Attention. Sensible of the Im¬ 
portance of this Case, 1 shall consider it with an Anxiety 
to guard against permitting any Thing to be mixed 
with my View of the Circumstances, except what be¬ 
longs to a judicial Consideration of them. 


IS13, 

Jan, 13. 

No Means of 
enforcing a 
Settlement on 
Marriage of an 
Adult, unless 
the Husband 
seeks to obtain 
her Property in 
Court: but, if 
the Marriage is 
Contempt, the 
Court, vindi¬ 
cating its Juris¬ 
diction by Im¬ 
prisonment, 
coinpels.a Set¬ 
tlement* 


The Lard Chancellor. 

When a Lady, having Property in tliis Court, mar¬ 
ries after she is of Age, the Court does what it can to 
obtain a proper Provision for her: having, as there is 
no Contempt committed, no Means of enforcing a 
Settlement, if the Husband does not seek to luy his 
Hands upon the- Property: but, if the Marriage is a 
Contempt, theCourt, vindicating its Jurisdiction, is en¬ 
abled by Imprisonment to compel the Husband to make a 
proper Settlement. In this Case the Court was not in¬ 
formed for Eight Years of the Contempt, that was com¬ 
mitted; and considering the Case with the View to de¬ 
termine, how far it ought to interpose on that Ground, 
the Courtalwayshas Regard to the subsequentConduct. 

The Scheme of this Settlement, with regard to the Pro¬ 
perty of the Husband, is to devote the Whole of that set¬ 
tled Property 4o his Children by this Marriage, without 
anyReservationfor Children by any otherWoman, equal¬ 
ly, with Survivorship, subject to the joint Appointment 
of the Parents, or, in Default of a joint Appointment, 
to the Appointment of the Wife surviving; though the 
Property was theHusband's. This Settlement, though in 

its 
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its immediate Effect proposing^ to secure about i^lOOO a 
Year on the Part of each, really binds all the Interests) 
which Mrs. Lee mig^ht take by the Deaths of any of her 
Brothers and Sisters, who have a Fortune equal toiler’s, 
ill Infancy or before Marriage, binding all her Interests, 
either in actual Expectancy, or that might happen to de¬ 
volve upon her; the Subject of Settlement on his Part 
being only a Capital, producing .£1000 per 
There is, 1 understand, no such Instrument actually in 
Force, as is suggested to have been executed by her just 
before the Birth of the first Child, operating as an 
Execution of the Power over tliis Fund; the Capital 
of which therefore is now undisposed of; and if there 
arc no Children having a vested Interest, the Trust is 
for the Husband, his Executors, &c. There is no In¬ 
crease even of the Pin-money, no Interest whatsoever to 
her during his Life in the Produce of Property flcvolving 
to her. As to the Legitimacy of the Daughter, which is 
disputed by Mr. Lee, the Court cannot enter into that 
Question; but must for«the present take her to be legiti¬ 
mate. 

Both Parties are dissatisfied withtheMaster’s Report. 
The Petition of Mrs. I^.e insists, that die Settlement 
ought to be according to that, which was directed in the 
Case of Millet V. Jtoicse ^a^;devotingtolier separatcUse 
the whole Proceeds of her Fortune in Possession andEx- 
pcctancy, and providingfor herChildren by any Husband; 
grounding tlifb Claim upon w][iat is represented to have 
been tlicDoctrine of theCourt,a8 applied td a Person in her 
Situation, married as she was, a Ward of the Court, the 
Marriage therefore without Leave being a Contempt by 
the Husband; and partly also upon Objections urged 
against the Settlement, as prepared, even if she should not 


1813. 

Ball 

QpuTTs. 


(a) 7 Fes, 419, 


be 
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be cnlitied upon tlie Circumstances attending her Mar¬ 
riage. 

\Vlien tlmt Petition, ^rhich commuirieated the Fact of 
the 5larriage of a Ward of the Court 'without Leave^ 
and therefore a Contempt committed by the Person so 
marrying, was iirstrbcfore me, I knew no' more than that 
Fact, that a Contempt was committed in 1804; that it 
was not mentioned "to the Court.; that they lived toge¬ 
ther, as 1 must' take in llonnony, until 181^; and 
then on the Part of the Wife Elopement, Adultery, and a 
Sentence of Divorce a Memd et Thoro on that Account, 

t 

took place; and though 1 have no Doubt, that, whether 
the. Communication of the Fact, that a Contempt has 
been committed, comes early or late, the Court has 
Jurisdiction, and may feel a Duty, to punish that Con¬ 
tempt, yet it would uotbe a very wholesome Exercise of 
Discretion to visit tliat Offence strongly, if upon Atten¬ 
tion to Circutnstances, that have occurred in the Course 
of Six, Seven or Eight, Years, not very strongly called 
upon to vindicate the Jurisdicftion; and in these Cases, 
where it is exercised really for the Benefit of the Party 
the Court ought to look with great Attention to all the 
Circumstances of each Case. 

Facts have been since disclosed; whicli are said to 
be irrelevant; but 1 cannot agree, tliat the Manner, la 
which the Marriage has been contracted, may not 
call for great Attention iUrthe Formation of the Settlc- 
mentof the Lady’s Fortune. The Circumstances, which 
have since come to my Knowledge, not only justify, but 
if the Communication had been recent, would havecom - 
pelledroe to take, very strong Steps in support of tlic Ju¬ 
risdiction; and Idonotthink, I could have been excused, 
if, besides taking Care of her Fortune, lhad not directed 
a Prosecution for a Conspiracy against these Parties. 

The 
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The Question, now before me, is a very difficult one. 1813. 

First, this is not at this Moment a Case, wln*rc the only 

1 ntercsts to be considered are those of thellusband and 

• • 

Wife; as I do not sec my Way to any Alteration of this Qq'wts. 

Settlement, which would prejudice the admitted Interest 

of One Child; and that, which I must at present take to 

be an existing Interest in the other. This Court could 

not permit the Husband to do any Act, which would 

disappoint those Interests.- As to thc^apital therefore, 

and the Interests of the Children in that Capital, T liavc 

not the Power of making any Alteration; if it was lit 

to do so. 


Another Vie w of this Case is very material. I do not 
understand the Doctrine of the Court with regard to the 
Fiffec't of the Marriage of a Ward to be as to her Pro¬ 
perty precisely as it is represented by Mrs./ree’sPetition. * 

I f the Case was such as she states, a Beggar marrying for Con- 

the Sake of the Fortune, the Court has been In the Habit tempt by Mar- 
of not permitting him to tauch that Fortune, which was riage of a Ward 
Jus Object; and in Cases, where there are many good of Court: .a 
Ileasons against so acting, I admit, the Court has gene- Person of no 
rally taken that Course: but ft never gone the Property, 
Length, that, if this Species of Indiscretion htsoccurred, whose only 


which thoCourt must punish by Commitment, but which Object is the 
brings together Persons of equal Rank and Fortune, and I^®*‘tune, is not 


as considerable a Settlement is made by the one as by 
the other, no Attention is to be given to an equivalent 
Provision, made by the Husbanclfor the Wife and Issue. 
That Doctrine has never been stated; and is not con¬ 
sistent with the Principle, on which the Court acts. 


permitted to 
touch it: and 
the wliole is 
put in Settle¬ 
ment : other¬ 
wise, when the 


It is very difficult to establish, that I can now hold that ^ 

Settlement to be Improper, which the Court, if its At- ^ Fortune 
teution had hern called to the Subject, would have ap- m^kes an 
proved in 1803; not however meaning to say, that this valent SettlT ' 

Settlement ment. 
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Settlement ^vould have been approved: but the Court 
would not from subsc<|uciit Cireumstaiiees disapprove a 
.Settlement, wliich, if called to the Consideration of it 
immediately after the Marriage, it would have approved. 
As to the Conduct of this Lady herself, it would require 
much more Attention, if it was not to be urged in her 
Favor, that the Transactions, which took place in the 
Circumstances of her Marriage, might have led her into 
that Misconduct^ which is now made the Subject ol 
Complaint. There is however this Misconduct; and 
with regard to exercising the Jurisdiction against the 
Husband by directing a Prosecution now, it comes some- 
w'hat too late for that. I am not disposed cither at thi*^ 
Day to exercise that Jurisdiction, which the Court 
usually executes, by Imprisonment; where a Prosecu¬ 
tion is not directed; and as to the Interests of theChil - 
dreii, it is not possible to alter them. 


The Result is therefore, tliat 1 am inclined to alter iu 
some respects, which 1 will communicate, tlu; Provision 
as between Mr. and Mrs. lyee, die Provision as to her 
Income, but noth) the Extent, iu which the Master pro¬ 
poses Alteration, astoherfuture;Expectations,bygiving 
her some Interestin' what may come to her in consequence 
of those Expectations. As to the s^ond Point, the jfdOO 
a Year,proposed as Maintenance fortheChildrenofthat 
Marriage, 1 am not quite determined; having consider¬ 
able Doubts, wither it is wholesome to place Children 
out of the C ontroul of the Parent by gi ving them an inde¬ 
pendent Fortune in his Life. With regard to the other 
Parts of the Case I shall propose some Alterations; and, 
abstaining now from directing a Prosecution and Impri¬ 
sonment for the Contempt, 1 desire, that this may not he 
drawn into a Precedent, or stated as an Example in any 
future Case, not consisting of tlie same Circumstances; 

forbearing 
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forbearing from tliat upon Attention to the Facts of tiie 1813. 

Carriage in 1801; that they lived, as appears to me, in jjall 
H armony a considerable Time afterwards, and the Cir- 
cuuistances of the Conduct of both since; and with that Cootts. 
Observation I part with the Case. 


The Lorrf CnANCELLOR on a subsequent Day said, 
under all the Circumstances the Pin-Money must bo 
/■lOO per Annum', and that it must be subject to the 
Property -Tax: buttlys Alimony should not be deduct¬ 
ed ; as, if they had lived together, sl^ would have been 
entitled to Maintenance beyond the Pin-Money. 


KNOWLES V. BROOME. 

* • 

The Master of the Rolls, ^br The Lord 

* 

Chancellor. 


181 \ 

Lincoln’s 
Inn IUll. 
Jan. J5. 


U NDER a Bill of Foreclosure, the Defendant ab¬ 
sconding, an Order was obtained for the Defendant 
to appear by a certain Day; a Copy of which was ac- 
rording to the Act (a) of Parliament posted up at the 
Itinjnl J^.rrhange, and inserted in the London Gazette; 
buttheParishChurch oWripplegate, where the Defeml- 
ant last resided, being then under Repair, the Plaintiff 
<■ )uld not comply with the Direction of the Act, requiring, 
tliat a Copy of the Order shall l>c publishedin the Parish 
Church immediately after Divine Service. 


Time enlarged 
for Appear¬ 
ance to a Bill 
of F orecloiuire 
under Stat. 5 
Geo, 2. c. 25.: 
Notice in the 
Parish Church 
having been 
prevented while 
uuder Repair. 


VoL. I. 


’a) S'at. 5 Geo. 2. c. 23* s. 1. 
X 


The 
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Thn Ropaiis of <h<‘ Cluin-h comploted, tlifc 

Kno\^es Piiib'ti.TiwoveiJ, Doi'ond.uil iiiny biionicml to 

nj)|M*ai' lo tilt' Bill oa or bolorc the STtli of I'chniary 
Bkoome. ut-' 

f 

'Tr. ShaduretJ, In support of the Alotion, niontiono*! 
the Case of IVilkinnon v. Coker (o). 

77fe IIaster oji Ihe Rou.s made tlie Order on the 
Authority of that Case. 

(«) 1 Vick. 7 k 


1813. 

Lincoln’s 
Inn Hall. 
Jau. 15. 
I'eb. 25. 
The Process 


MOSS o. BROWN. 


1 lie i rocess ^ Defendant, condned under Criminal Process, 

to obtain a De- Jj^ having been brought up from Newynte turned over 

cree pf o con Fleets anil then carried back to Newgate (a) ,uud(T 

/mo not .Ip Qf this Court,.the Plaintiff moved, that he 

plied to a Pri- . i • i • ■ • * 

. T., might unless the Defendant should put in his Answer bv 

•oner in Aeui- ^ ^ 

f^ate under a Certain Day, be at Liberty to apply for the Clerk in 
Criminal Sen- to attend with the Record of the Bill, in order to 

tence .• ivho if tftk*' it pro conJesHO. The Reginter declined drawing* 
brought up by up the Order. 
pubeaf Corpus 

must be re- 3fr. Shadwelly for the^Motioii, relied*on Pendergrast 
manded imnie- v. Sanhergue (bj. 
diately ; and 

cannot, as in a v. Browns antct [b) 2 Dick. 535. 

Civil Case, he 7 ^^ 
turned over to 

tbr P/eet enm causii, subject to the farther Process by diiui Ih^bsas 
Corpus^ &c. 

The 


•oner in 


f^ate under a 
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The Lord Ciiancf.llor. 

of Rogers v.Kirkpatrick {a) shews f)i(! Dif* 
ru'iillyof opplyiiii;^ this Process to Criiniual Cases: and 
ilio Reason is, that the Writ of Alia^ Habeas CorjJns 
cannot issue except to the Prison of the Court. A De¬ 
fendant, confined in another Prison in a Civil Case, is 
turned over to the Fleet earn causis; and.inay be broilti;;ht 
up repeatedly: but, when brought up ft'om Confinement 
under a Criniinal Sentence, he must be returned iinine- 
iliately : he cannot be kept an Instant (/>). The Difli- 
ciilty, which is not the loss material as beingan Objection 
of Korm, is, that the J)t*l’endant is not in a Place, w'herc 
(he Process of this Court can reach liiifi. 




iMoss 

e 

Brown. 


No Order was made fej, 

(«) 3 rcs. 471 . 573 . (c) As to the Process un- 

[b) IJoifd V. Passinghaffif der the Statute 5 Geo. 2. r. 
I5f 'es, 170. In The Attor- 25, against an absconding 
uey-General v.Smithf 1 Dick. Defendant, see Knotcles v. 
135, the Cause olf the Tmpri- Broome^ the precedingCase. 
soiunent does not appear. 



I8t3. 

LlNfMM.N*? 

Inn 11 'l:.. 


GRIFPITH 0 . WOOD. >«„*. 15. 

A GENER!\L Demurrer having been allowed in Full Costs ou 
April 1812, and the usual Order drawn up for Den)urrcr aU 
the common Costs, the Defendant moved for the full lowed to a 
Costs, on the Ground of the Plaintiff’s vexatious Con- 
duct: the Bill, to which the Demurrer was allowed being 

under the Ge¬ 
neral Older, 1794 , upon a subsequent Application. ;■ 


X2 


the 
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Griffith 

V 

Wood. 


the tliii'tl filed by him fertile same Cause; and he had 
since filed a fourth. 

Sir Samuel Rnmilly^ and Mr. Coohe, fur the Motiont 
refdrrin^ to the Gcueral Order of Lortl Loneihhorouyh 
and horA Ahe^nley said) the Objection, that farlher 

Costs had not been ^iveii,'when tlic DcmniTcr was al¬ 
lowed, had been over-ruled upon a Plea allowl'll to one 
of the former Efilli#: the Court ^iviu^ furtlier Costs u])Oii 
a subsequent Applicatiou. 

jf'Ae Lord CnANCFXLOB made the Order. 

I 

(aj fith J^chrmry, 1/94, 4 Bro, C. C. 54.‘i. 


TOBIN, E.Tjjarie. 


lais. 

Jan. 27, 33. 

Feb. 12. 

Certificate iin-|r|n|jjjrg petition was presented* by a joint Creditor, 
der who had taken out a joikt Commission of Bank- 

ruptey; prayings, thataseparateComniission ai^ainstOiU' 
lyin«rbefore the Partners may be superseded; wl\jch was rcsisteil 

Lord (Jhancel- Ground, that under the separate Comniission the 

lor for Allow- Certificate had been obtained; and lay before the Lord 
aiice, not stay- Chancellor for Allowance, 
ed by suing out 

a joint Com- Samuel Romillyt in si^ipoft of the Petition, 

mission. ^ 

Order allow- EveniftheBankrupthjis absolutelygothisCertificate, 

mg the Certifi- yo^rLordshifiViUcithersMpejcsiedetheseparateCommis- 
CTtCj impoqnd- gi*;ot1ie.joint Creditor an OpportimUy of assent- 

C* *^8* dwsentiflg^ from tbo Certificate: as in the late 

f and trans- C^es^^pqrte^<kwkr,Patt^^fi^n^,Wil^n,Yi\i\io\ltany 
fe^*ng"tbe PrL qf Misconduct. Tbj^ o^, Qlyeckof tl;^ Peti- 

'^edings and Proofa to the other Commimion* 

tioB 
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doll is, that tlic first Commission may procoed without 1813. 
all the Difliculty, that must ho the Consequence of sus- To^ 
tainingiho separate Commission. Admitting the Con- Ex parte, 
duct of this B!inkrii))ito bolfiir, he has obtained his Cer¬ 
tificate with great Expedition, in Three Months fro>n the 
Date of the Commission : the Debts proved under that 
Commission being only .£400; though he is a Debtor 
to the Amount of £^60,000; and ho joint Creditor 
having proved except the petitioning Creditor. The 
great Inconvenience tliot may ensue, will induce your 
Lordship to pause, before you decide, that a Certificate, 
signed in Three Months under a separate Cofnmission, 
the other Partner not*liaviiig then committed an Act of 
Bankruptcy, shall prevent a joint Commission. 


;\Ir. Bellj for the Bankrupt under the separate Com¬ 
mission, urged, that the Lnrdt CUanccIlorm Kx partc 
Hamper (a.) and many other Cases had declared, that 
a Ccu'tificate, having got the Length of being laid before 
the Lord Chancellor for Allowance, should not be de¬ 
feated by suing out a joint Commission. 

* 

The Lord Chancellor said, the Bankrupt must have Laiu 28 , 
his Certificate on this Ground; that the Petitioner had 
permitted it to proceed, until it wa« fcady for Allowance 
without any Application to cogm in .far the Purpose of 
assenting or dissenting; under which Circumstances it 
would be very hard to pcrmit^hiin to stop it. 


Mr. Bell mentioned Exparte Leaoerlatid {b ); as con- i g, 

Arming the Opinion expressed in Ex pavte Hamper, that 

(a) I'* Ves, 403. . fbj I Aik. 145. 

Xd 


the 
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iei3. 

Tobin, 
Ex parte. 


tlu*-Certificate would bi; destroyed by superseding the 
Conuiiissiuii. 

The fAjrcl Ciiancello*r. 

I think, I may grant the Certificate, impounding the 
Commission with the Secretary, tiottobeprodncod with¬ 
out my Order. That was the Course I adojited in tlie 
late Case Ka' paAe Jtamson (o), superseding the Joint 
Commission against the Two. 1 Avill make that Order 
w ith the Addition, that all the Proceedings and Prool'soi 
Debts shall he transferred to the other Commission. 


fa) Antef p. 



1813. 
Eeh. II. 


BROWNE o, BYNE. 


Order to dis- 
inisb the Hilt 
for Want of 
l*rose(Mitioii, 

, I , ^hlits Answers were put in. On the 30th 3Ioif, 181l> 

th(>u"li retrulai i 

^ ^ A* "MX 1 J « t A * t _ A_ 


N jUny, 1809, a Bill was filed for the specific Per¬ 
formance of ail Agreement j and a Bill for the Pur¬ 
pose ofliaving it delivered up to be cancelled: in both 


the Defendants in the cross (^ause obtained an Order to 
disnniss the cross Bill for Want of Prosecution; hut the 
usual Certificate, obtained from the Clerk in Court for 
that Purpose, had not, when signed by the Six-Clerk, 
the jiroper concluding W^ord, ** since which no farther 
“ Proceodingsf have bceu had,” Those Words were 
afterw'ards added by Interlineation. That Order was 
Clerk’s Certifi-not drawn up: but another Motion was made on the 
cate at tlie i*2th May, 1812, to enter the Order nunc pro tunc; 
Time of mak- ^[,0 Order, madeon that Motion, was not served until 

ing the Motion, jjQtij yf January, 1813. 
discharged 

without Costs upon the Defendant’s Laches. 


acrouliiig to 
tlie present 
PrcK'tire, not 
requiring Np- 
tice, if before 
Replication, 
nor the Six- 


A Motion 
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A Motion W!!S rnadt* to (liHolmr^-e (lie Order to tli«i • 
miss the eross Eili on Afliilavitot'these Facts, and that 
no Notice was g-iven of the Motion to dismiss. 

jlFr. HaHf in sii))])oft of the conteirtled, 

that the Order had been obtained by Surprise, and 
ajjainst the usual Curtesy of Practice. 


isrj. 

Bromnk 

«. 

ByN£. 


Mr. Cullen^ for the Dofemhint^ insisted, that the 
Onler was regular, aceordin^ to the Practice, as now 
settled, tliat Notice is not necessary f a), 


77ic £ort/ Chanckllor, 

This Motion depends on Two Circumstances. If 
the W ords interlined stood originally Part of the Six- 
Clerk’s Certiliealc, then (he Order to dismiss the Bill 
was regular: if those W'ords were not original iy tlnTe, 
it will probably turn out, that the /Jctynvfcr, when ap¬ 
plied to, lor the Order, observed the Ouiission i and 

those W ords wore alt erl\suals inserted bv the Six-ClerU. 

•* 

Consider'd wilhexlreinc T?Ulctnc9Sthis is not regular; 
as, when (he Application is made to (he Court, 1 must 
understaiid the Order as at that Tiint^ made, and the 
llecitai as correctly true; which it was not ; but that 
strict U(‘gidai'ity w'ould introduce Mii^ichief in actual 
Practice: tlu* general Convenieuee being nuieh for¬ 
warded by this Attention of the Jlleginters (hj. 

The Point, now to he conifidcred, is, what has been 
done upon that Order; and, if nothing lias been done, 

^aj Degraves y, Zane, l£ ^6) See Wills-v Pught 10 
Ves. 3.91 • Naylor v. Tuiflort Ves. 403, M'Mahon v. Sis-" 
Jackson v. Parnell^ lb Ves. son, 12 V(s, -l65, 

127. 204 


XI 


whethei 
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Browne 

r. 

Byne. 


whether the Party ou^lit not to be now put in the same 
Situation, as if upon Notice they had come to the 
Court; proposing upon the Nature of the Two Causes 
to discharge the Order to dismiss under the ^ircum> 
stanhes of both Causes, and upon Terms. Here is a 
Bill for the specific Perfonnance of a Contract, and 
on the other Hand a cross Bill to rescind it. I do nut 
enter into tlie Merits farther than the Observatiun, that 
there is a necessary Connection between these 8uits. 
Answers were put in to both Bills so long ago, that an 
Order was made on the SOth of Mmj, 1811, to dismiss 
the Bill ill the cross Cause oil the Ground that no Step 
had been taken by the* Plaintift* in' that Causp for Throe 
Terms. That Bill was dismissed by the Order; sup¬ 
posing it regular: but n6 Proceeding was had for the 
Purpose of drawing up that Order for a Year; and 
after that Delay they ajiplicd to draw it up nunc pro 
tunc. Having obtained that Order, they take no Step 
to scrye it until the 3t)th of January^ 1813. In the 
mean Time notiiing was done in tlie original Cause. 

The present Application is made as soon as could be 
after the first effectual Service of the Order, made on 
the 30th of May, 1811, the Moment they knew of tliat 
Proceeding, to reinstate the Cause. If I could have 
reinstated it immediately, upon the Nature of both 
Causes and their Connection, why should 1 not do so 
now nothing being done on the other Side; and the 
Order not served until January, 18J3. 

r 

« 

1 have no Difficulty in saying, Iwill discharge this 
Order without any Costs; that it may be understood 1 
do so on account of this Delay. 


WRIGHT 
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1813. 


WRIGHT c. ATKYNS. 12. 20 ,2tl. 

(17/^.255.) 

^¥1HK Do<*ree,pronounmlattheiJoW«inthisCause(«) Deviaf! to A, 

tlecUriiiir the Defendant Tenant for Life iiiherown and her Hei » 

Ri<fht, and a Trustee as to the llcanaindcr in Fee for the for ever, “ in 

Piaintiir, and giving the DUertions pmyed accordingly “ fullest 

for raising the Charges by a SalCf Wfcc. tlie Plainfiff** Confidence 

moved for an 1 iijunction to restrain herfromeuttingTim- alter her 

h<;r,&(;. She had appealed front the Decree at the Rolh. “ Hecease she 

“ will devise 

Mr. Richarclsy Sir SdmuelRomilly, and Mr.Hei/s,iu Property 

support of tlie Motion, urged, that, whatever Question 

uii&rht he made, whether a Decree should be executed ^ ® 

? ' 1 T-k 1 restrained to an 

pciulingaii Appeal, there can be no Doubt, that a Party 

shall not in direct Defiance of tiie Decree be permitted Decree at 
to do irreparable Mischief. ^ 

Devisee was in- 

Mr. Leachy Mr. Hall, and Mr ■ Belly lor the Defendant, joined from 


cutting Timber 

The Effect of this Will is,-that the Defendant has the pending au Ap- 
luheritancc, until she executes*what tlic JbTairtei’ of fhe ptal. 

Rolls considers a Trust. What is the Analogy between 
such au Estate, and a mere legal Tenancy for Life ? The 
Rill does not pray an Injunction; which this Court is uot 
ill the Habit of granting without a.special Prayer: Sa~ 
vary v. Byer {b ); and there is the less Reason to stretch 
the Practice in the Instance of a Trust of this iudehiiite 
Description. * 


Mr. Richardsy in Reply. 

The Estate,ivhich theDefendanttakesunder this Will, 
eaniiot be distinguished from a legalTenaiicy for Life; and 

(tf)l7 Pcj. 255, [b) Amb, 70. 

surely 
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Wright 

V. 

Atkyns. 


Fib, 26 , 


surely without putting <he Party to the Inconvenience of 
filing anew Bill, praying an Injunction, this Court wilt 
inter}>oseto restrain a Tenant ibr Life from committing 
irreparable Injury. The Decree at the HoI/m standing 
wiireversetl, the clear Right, aiising under it, cannot be. 
afibctcd by tlie mere Omission to pray an Injunction. 

The Lord Ciiancellcp. 

In all these Oases upon Words of Recommendation, 
Trust, Confidence, &c. the Party has accorditig to all the 
Authorities from l7o/&art down wards a Power of Disposi¬ 
tion in Favorof any Person, answeringthe Description at 
his Death. With regard to the Injunction thereis a Dis¬ 
tinction upofftlfe Practice; generally if the Bill docs not 
pray an injunction, the Plaintiff cannot move for an In¬ 
junction under the Prayer for general Relief: but if after 
a Decree for an Accouift under a Bill for Forcclosun; the 
mortgagor attempted to cut Timber, the Court would 
enjoin him, though there was no Prayer for that. 1 in¬ 
cline to think, that whether the Defendant is Tenant for 
Tiifc without Impeachment of Waste, or not, after this 
Decree for a Sale of Part of the Estate the Court would 
not permit any one to-cut Timber in the moan Tim**, 
As to the rest of the Case I will grant the Injunction 
at )>resent; considering it open, if the Defendant chuust's 
to apply at the next Seal. 


A Motion was made to dissolve the Injunction. 

Mr. Leaehj Mr. Hall, and Mr. Beh, in support ©f 
the Motion. 

The Object in cutting this Timber, whicli was lit for 
cutting, was to repair the Mansion House, in a ruinous 
and dilapidated State. The Question is, whether under 
this Devise the Defeudunt can be considered many other 

Light 
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l.ijrlit Ilian ns n Tenant for Jiife without Impcachnieiit 
of Waste. She was evidently the jn iiuary Object ot the 
Testator’sHouIIty; who,it must be conceived, intended 
lo j^ive her for her Kifc the most beneficial Interest. 
The Court, restraining^ her Interest to a Tenancy for 
liiii’e, preventing her Alienation, did not mean to impede 
( 51 - restrain,tile full Use and Enjoyment during her Life, 
as if she }ia<) the Inheritance. The Objection, that the 
injimetinn is notprayeil, must not be ojverlookcd. 

31 r. Kii liardSf Sir tSanuud ItouiiUy^ and Air. Heysy 
for I lie I'laintiff*. 


1813. 
W RICUT 

V. 

Atkyns. 


Until this Decree is reversed, it must be presumed to 
be right, and accordingly must he olieyed. The Decision 
in fajy upon which it is founded, has been ap- 

provi il by Lord Hobart and liord Hardtvickc. Tliis 
Decice has decided, that the Defendant is not entitled 
to the Iiilu'fitnncc; and an Estate for Ijifc is always 
impeachable for Waste, unless by ])ositive JLiinitatiun. 
'Uhatllestraintisan lncH\put of every Tenancy for Life. 
The Timber is Part of the Inheritance; ns much so ns 
the Soil, 31 iiios, &c. The Power, which it is contended 
she has by this Devise of sclectihg the Object, on whom 
the Inheritance shall devolve, cannot enlarge Iicr Inter¬ 
est ; or make it more than a mere Estate for Life. 


The Lord CnANcELum. 

I have not the slightest Doubt, that the Testator did Fj:h. ,2(5, 
not mean, tliat the Defendant should be impeached for 
Waste: but 1 cannot avoid the Constructfon, that her 
Heir at Law would be a Trustee for his heir at Law; 
and then the Consequence must attach. This Soit of 
Trust is genei'ijilly a Surprise on the Intention: but it 
is too late to correct that. 

(a) Chapman's Case, £> 1 /. 333, 


1 certainly 
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Wrioht 

V 

Atkyns. 


I certainly da not know a Case, that resembles this- 
The Effect of the Will, upon the Docti iiie of this Court, 
reducing the Estate to a Tenancy for Life, the Conse¬ 
quence seems to folio w; unless it is betterexcluded than 
it*appears to be by this Will. Conceiving these Cases, 
upon Words of Hope, Confidence, Sfc. to be generally 
decided against the Intention, 1 have endeavoured to 
raise a Distinction in the Defendant’s Favor, but cannot. 
I do not believe the Testator intended a mere Trust: but 
that must be the Construction, if the Word ** Family” 
is properly constrned. 


f 



1813. 

Feh. 30,22. BYNE, Ejc parte. 


A Person at¬ 
tending Com- 
niissio lers of 
Baukruptey, 


Jk N Application was made on Affidavit, without a 
Petition, for the Discharge of a Person, arrested 
under the following Circumstances. 


Tvithout a Sum¬ 
mons, swear¬ 
ing, that he 
w us a material 
Witness, and 
not contra^ 
dieted, pro¬ 
tected from Ar- 


Under the Order, lately made by the Lord Chancel¬ 
lor (a) for proceeding in the Examination of Bryant, a 
Bankrupt, as far as it related to the Title and Value of 
tlie Estate at Woldingham,SL Meeting was heldaiCr ut/c^- 
hall ; and was adjourned for the Purpose of having a 
private Meetings at which Byne attended, without a 


rest, while re- Ex pqrte Bryant, Ante. 

niaining. 


thougli having left thb Room by Order for the Purpose of separate 
Examination; and while returning : whether while going. Quare. 

Order to be discharged immediately, by the Party in the first In¬ 
stance ; if disobeyed, to be extended to the Officer, with Cdsts. 

Application at the Bar without a Petition the proper Form in 
such a Case; and Time to answer the Affidavit refused. 


Summons, 
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Summons, tendering himself to the Commissioners as 
a Witness. The Commissioners acceding to a Pro¬ 
posal, that the Witnesses should be examined apart, 
Alyne by their Order withdrew; and soon after he had 
left the Room was arrested at the Suit of the Bankrupt 
upon a Judgment obtained in the Year 1806. 

Sir Samuel Romilly, in support of the Discharge 
resisted an Application for Time to answer the Affidavit; 
observing, that in the mean Time tlie Party is in 
t/ustody unjustly; and referring to AyleVs Case; 
where Lord Thurlow took'the Examination vied voce. 

IMr. Culletij for the Bankrupt sawl, that for the 
Purpose of an Examinatiou vivd voce tlie Client must 
be produced. 

The Lord Chancellor permitted the AppKcatioii 
to proceed; observing, that.it may happen, that the 
Client cannot be produced; that this, being in Bank¬ 
ruptcy, is the proper Fdrm of Application; and that 
it must be heard immediately, in order to an immediate 
Determination, whether it wou]d be right to act. 

Sir Samuel Romillp, Mr. Bell, and Mr. Montague, 
in support of tlic Application to discharge. « 

The only Question is, whether a Person, attending 
Commissioners Bankruptcy without a Summons for 
the Purpose of being examined,* is entitled to Protection 
fromArrest. Thereis noDoubtof theRightofthis Person 
tobedischarged, accordingio your Lordship’s Opinion in 
£xparte King (a), that a Creditor, attendingmerely to 
prove his Debt} without a Summons, is protecte<i, This 

(a) 17 312. See 316. 


1813. 

Dyne, 
Rx parte. 


Person 
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J8I3* 

Bync, 
Ex parte. 


Person attended in eonseqncnce of your Lordship^ts^ 
Order, to jrivc material Information relative to the Estate, 
which was the Subject of that Order; and liaving also a 
Claim on the Proceeding's under this Commission, de¬ 
pending;^ on his Right to this Estate, which he sohl to the 
Bankrupt; but has never received Payment, limucdi- 
ately on leaving the Room by Order of the Commis¬ 
sioners, who thought it right, that the Witnesses should 
be examined apaj't, he was arrested uiide^' a J udgment, 
obtained by the Bankra))t in 1806. The public Meeting 
at Gttildhallf restrained by the late Order to an Inves¬ 
tigation. of the Title and Vahic of this Estate, was ad¬ 
journed for the Convenience of the Bankrupt, that the 
Inquiry might €iot be public. The Protection clearly 
extends to all Persons, generally, coming to assist iu 
the Administration of Justice. This Person was attend¬ 
ing at the Moment for.the Purpose of being examined; 
and went out by tlie Direction of the Commissioners 
merely while the other Witnesses were under Examina- 
lion. He was arrested upon a W'rit, issued on the 
same Day, while the Inquiry was proceeding, by the 
Bankrupt; who is not the Creditor; the Right to tlu; 
Debt having passed to, his Assignees. The Arrest is 
therefore clearly illegal; and the Cost.s are not up. 
adequate Coinjiensatign. 


* « 

Mr. Calieny for the Bankrupt. 

Tli^ Extension of the Privilege now sought goes be^- 
yond all Precedent. In the Case of Meekins v. Smith (a) 
the Party, though attending certainly without a .Sum- 
moiis, was called on to attend in respect of the Reli- 
tioti he had to the Cause: but the Coiisidcriiiion as 
to the Attendance of VV'itnesses is very ditFcreut. 'I'hej 


(a) 1 IL Bloch, 6*36. 


are 
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are ciililled to Protection oiily as far as their Presence 
is necessary for the Interest of others. This Person, 
i< a mere .Stranger as to the Inquiry before the Coin- 
inissioiicrs; with no direct Interest to be affected by the 
Proceedirn^ under this Commission. . He must therefore 
be considered as a Volunteer, attending from Motives of 
Curiosity. The distinction of this Case from Meekins 
V. Suiilh is, fii-st, that this is not a Cause: secondly, that 
this Person was not called on to attend. He was nei- 

f • 

tl;ei‘ a Party, nor a Perso:i interested. Your Lordship’s 
Ohservations in Kxparte King are applied to the Cre¬ 
ditor, considered as Suitor iti a (\ause. 


1813, 

Bynk, 
Ex parte. 


>Ir, m»g/ elftone of the Commissioners, stated, that 
they were proceeding to enquire into tlie Title and Value 
oftiu' liStale, wlien the Objection was made, that these 
Impiiries should not be made in.the Presence of iiijne\ 
v\bo had filed a Oill, claiming the Estate as his own. The 
f.’oinmissioncrs therefore informed him, that they could 
not permit him to hear the Objections of other Persons 
to tlic Bankrupt’s Title;’butw.ould afterwards hear his 
Objectiuiis; that certainly he had not been summoned; 
but there he was. 


The Eord Chancellor. 


It was settledby Lord Kenyon^ andthathasbecn since Protection 
acted upon, that Persons attending Commissioners of Aireht of 
Bankruptcy for the Purpose of aiding them in the Admi- 1*®'^®**"* attend- 
iiistration of Justice in Bankruptcy, are, not u^ii the Conmds- 
Circumstance of having a Summons, but upon Principle * 
and the Nature of the thing, protected eundo morando for 

jk redeundo, I understood the Commissioners at this ' 

. . . aiding tiieiii lu 

very Examination to have been acting under their general Adinini 

•AuthoritytoexaminetheBankruptjliinitediiieoiisequcnce of Jus¬ 

tice eundo mo¬ 
rando ^ redeundo, not by having a Summons, but uyon Principle* 
applying to a Witness or Party. 

of 
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1813. 

Byme, 
£x parle> 


oi wlmt f«?ll from mo: but tliey <lid not re([iiiremy li- 
niitini^ Order to onublc them to ^o on: it wa8 rather u 
Hint to them to stop. The Consequence is, that any 
Person,attciiding'themupon that Inquiry, was attending 
under Circumstances, entitling' him to that Protection, 
which a Witness or Party has. It is very clear, that this 
Protection does nut require ^ Summons. Suppose a 
Witness offers to attend without putting the Party to tlie 
Expence of a Subpoena : if he is actually there, ho is in 
the same State as if attending upon a Summons; as, 
being there, the Court will not pait with him, if his Pre¬ 
sence is necessary for the Purposes of Justice. 


It is clear npgn the Proceedings in this Bankruptcy, 
that Byae is a very material Witness upon this Inquiry; 
and, if he went, tendering himself for Examination, and 
the Hearing him in the Character, in which he pro- 
prosed himself, was merely postponed by the Commis¬ 
sioners, under these Circumstances he is clearly entitled 
to Protection, and in returning, or going into another 
Room, &c. The Question is merely upon the Fact. 
When tliatis ascertained; the Application of the Principle 
is clear. 1 do not consider this Person as atteiidiug foi’ 
the Purpose of establishing any Claim of ins own: but, 
if he was attendiug to be examined for the Purpose of 
the Inquiry, to which the Commissioners were coutinfMl 
by iny Order, and an Objection arose to his Exami¬ 
nation upon his Interest, still, until the Coinuiissiou(‘i-> 
had overruled that Objection, upon the Point of his in- 
terest,hewasentiUedto Protection. TheCoininissioiiers 
I understand did not feel, that tliere was any Objection 
to receiving the Information he wished to tender: but 
they very properly thought it right first to hear otlicr 
Persons in his Absence; and postponedliis Examina tion; 
not'deciding, that he should not be heard. 


TiCt 
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Let Bryant therefore if he pleases,make an Affidavit; 
which, if I should have left the Hall, may be sent to my 
House; but, this Question must be decided immediately; 
and, therefore, if 1 have not such Affidavit by Five 
o'clock, this Person must be discharged. 


1313.' 

Byne, 
Ex parti* 


A very nice Question might arise upon thtf Effect of 
the Want of a Summons, where the Arrest happens 
cundo: but, if the Person without a Summons, goes to 
discharge that Duty, which the Summons would compel 
him to discharge, and is actually before the Judicature, 
tlieie tendering his Evidence, the Want of a Summons 
can never deprive him of the Privilege. 


The Bankrupt produced an Affidavit: but it had not Feb,22. 
been filed; and he referred to Kinder v. Williams (a). 

Sir Samuel Bomillyf in Reply. 

The Case of Kinder.^, Williams was over-ruled in 
E.V parte King {b). What Bi^ne had to state was most 
inaterfal upon this Inquiry intotlidTitle and Value of thin 
Estate, with a View of ascertaining, whether it was suf- 
licient to satisfy the jBankrupt's Debts. Byne attended 
to state, that he had sold the Estate, and had not been 
paid for it; that he bad therefore a Lien. Is not that a 
ma terial Fact ? This Rightto Protection cannot depend 
on sucii a Circumstance as whether the Party lAs or 
has not a Summons* If a Person happening to be near 
the Court, attended voluntarily to give material Evi¬ 
dence in a capital Case, would he not he protected? 

(o) 4 Terra Rep. 377. fbj 7 Fm. 312. 


The 


Vot, I. 


Y 
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1815. 

,Byne, 
Bx parte. 


The Lord Chancellor. 

Whenever an Appheation is made, either to the fjord 
Chancellor^ or aCourtof'Law, or a J ml^e at Chambers, 
iijion sHch a Subject as this, the Rule, by w bich the Fact 
is to be examined, is, and must of Necessity be, that the 
Court must believe the Allidavit, so far as it is nut con¬ 
tradicted by tlie Person, against whose Arrest the Aj?jdi- 
Cation seeks Relief. That was tlic Rule, upon \t!iich 
XiOrd 7%Mi*/ofo doted in AyleVs'Qo^e \ tljsclv.n vlu'*; him 
upon W'hat he swore in Court; though not believing a 
Word of it; leaving them to the Remedy by * ndietment; 
aCoursc which wassucccssfully pursued in that instance. 


The Facts o^ this Case I must collect from the Affida- 
vitof Byne’j from that of Bryantf as far as itisiuaterial, 
and from what has been stated to me in Court by one of 
the Commissioners. TheBIeetingof the Commissioners 
was not merely held under an Order of mine; but was in 
the Exercise of tlieir general Jurisdiction to examine the 
Bankrupt; which Examination washy ray Order, pro¬ 
perly or improperly, confined to the IVoldinyhamEstatc. 
It is-alledged,that thisPerson is not to be considered us 
attending under a Summons; andl take it so; that there 
was no Summons, BryanVa Affidavit shews a strong 
Case, tliat Byne can have no Claim to the Estate: but 
the Truth of that is not material upon the Point of Dis¬ 
charge. The Question for my Consideration is only, whe¬ 
ther upon a Reference to theCoinmissionerstoeiiquire as 
to the Titte ^dValde of this Estate it was not for them 
to consider, how far tfiis Claim affected the Title or 
Value; and whether a jPjerson, proposing himself for 
Examination upon those Points^ was or was not, to bo 
received by them as a Witness. 


Admitting therefore that Byne had no Summons,first, 
is not a Person, duly attending Commissioners of Bank¬ 
ruptcy 
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ruptcy as a Witness, though without a Summons, en¬ 
titled to Protection ? 1 will not repeat all the Reasons, 
upon which I forine<l an Opinion in a former Case 
against whicli I believe no Authority will be found, that 
Witnesses, if duly attending Commissioners of Bank¬ 
ruptcy, arc entitled .to Protection as.much as when at¬ 
tending other Tribunals, more properly called Courts 
of Justice: I mean the Courts of Record in WenU 
minster Hall-, and my Opinion, to which also there is 
no Contradiction, is, that a Summons is not necessary. 

I do not decide, what would be the Effect of an Ar¬ 
rest, where the Party was proceeding to a Court of 
Justice 3 and nothing was done in that Court. It will 
he Time enough to determine that, when such a Case 
occurs: but, if a Person, attending without a Summons, 
tenders himself for Examination, and the Court does 
not repudiate him as a Witiie!|s, but proposes to go into 
the Examination, and he is waiting for that Piirjmsc^ 
or is conducting himself* according to their Pleasure, 
directing the Manner of the Examination, his Appear¬ 
ance there being merely voluntary, that is not a 
Ground, entitling another Person to arrest him. Did 
the Commissioners deal wUh him as a Pcrlson to be 
examined upon some Pojnt of the Iiicjuiry, referred to 
them ? He positively sweara, that they did 3 that it 
was proposed, that , the Parties should be examined 
separately; and Vas so adjptiged: and that this Per¬ 
son should not be examined uutU after the ^.Examination 
of the other Parfit^s. That is a Decisioif, that they 
had accepted him as a Witness. It is not for me, or 
any other Court, to say, whether it may turn out, that 
liis Examination was, or was not, material. He must 
be entitled to Protecli!)n in order to ascertain that. 
The Fact is sworn to: in that he is not contradicted; and, 
if he swears falsely, that must be set right another >Vay, 

Y 2 At 
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1815. 

Bynl, 
Ex paite. 


As to the Costs, I do not believe, any Contciiipfi 
intended . but a Person, arrested, ^^llo oucrlit nut 
to be arrested, is entitled to be diseliarged at the Ex- 
pejice of the Persdh, who arrested him. l^pon that 
Cround alone therefore he is entitled to Costs. Let 
him be discharged with Costs. , 


Take the Order in these Words; that Bryant dis- 
ehiirge him ; an^, if he docs not, let the Oilicer attend 
me again To-inotrrow; and I shall then order them 
both to discharge him (’aj. 


(a) Ex parte Donlevy, 7 Fes, 317. 


1313, 

Feb, 12, 20. BOEHM n.*DE TASTET. 

Defendant in rpHE Bill prayed an Acco*unt. On the 10th of iVb^ 

Contempt, J_ vemher, 1812, an Attachment issued against the Dc- 

nnder an Order 

for a Messen- q^ iade for the Messenger to take the Defendant 
ger, putting in fjustocU. On the 18tli, the Defendant tiled his An- 

which Excpp- which Exceptions were taken j and the Master 

tions were al- oi» the 3d of February^ reported tlie Answer to be in- 
lowed. Plain- sufficient in all the Points excepted tq. The PlaintiiTs 
tiff, dot having Clerk in Court, conceiving that, as the Answer was re¬ 
accepted Costs, ported insufficient, a Subpoena for abetter Answer was 
may imme- unnecessary, and that the Order of the 16th of November 
diately proceed remained in Force, instructed the Messenger to take the 
upon the old 

Process without Subpoena or Notice for a better Ansv^er: but, if in Cus¬ 
tody the Process discharged pending the Reference by Tender ofCosts. 

InaCaseofdonbtfttl Prsdics farther Tims lo answer allowed on 
Terms* 


Dsfsndant 
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Defendant into Custody, >vhicli lie accordingly did on 1813. 
tUc 6th of February. 

V. 

A Motion was made, that the Defendant may be De Tastet. 
discharged out of the Custody of the Messenger, with • 

Costs, 

Mr. Bell, and Mr. Skadmellf in support of the Motion, 
contended, that the Caption was irregular: the Process 
of Contempt could not witliinthc Terms of Lord Keeper 
>7«cA’s Order («) be proceeded on, until revived by a 

Rule 

General Order, I 676 : Days p\ft in a perfect An- 

•* That in all such Cases, ** swer, or by Orders or Con" 

‘‘ where the Defeiidunts are ** sent of the Clerk on both 
“ to makA farther Answers, ** Sides, obtain a Commis- 
“ the PlainlilF shall not ** sion to answer, and (here- 
** be obliged to serve the ** by return a perfect An- 
“ Defendant with a Sub- ♦* swer at the Return there- 
pcena to make a better oft the Process of Coii- 
« Answer, but shall only be *' tempt shall issue for \v'^ant 
** obliged to give a Rule to »♦ thereof; and in case any 
“ make a better Answer, if it . former Projjess of Con- 
« can be give,n in Torm tempt shall have issued 
Time, or if not, then to ** against such Defendant 
give the Defendant’s Cleric ** for Want of appearing or 
ill Court a Copy of the ** answering, the Plaintiff 
•* Order or Report, whereby <* may resort back to such 
“the Defendant shall be “ Process of Contempt, and 
** ruled to make such better ** ^r^ceed tberaupon, after 
“ Answer during the Conti- ** such Rule or Notice given' 

** nuance of the public Seals, ^ as aforesaid, notwithstand- 
“ before, or after the Term : big' Costs of such for" 

“ and if after such Rule or U miCr Process were paid 
** Notice is given, the De-. ppor^ t'le ceming in of 
** fendipt do not in Eight mchi iDsufficient or frivo- 

Y 3 lout 
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1813. Rule or Notice; no Sul»poena liavin,!^ issued for a better 

Answer; and tlic Case of Bromjield y. Chicimter CaJ 
could not be considered an Authority against a General 
De Tastet. tlie Court: nor can a Course of erroneous 

Pr^ictice, however long continued, prevail against such 
Order: Broomhead v. ISmith (fc). 

Sir Samuel Romillif, Mr. Harty and Mr. Wilson, 

for the Plaintiff. 

♦ 

« 

Under these Circumstances, Process of Contempt to 
aMcssenger issued againsttlicDefcndant,and an Answer 
reported insutheient, Notice is not required; but the 
Plaintiff may according to the present Practice, and the 
Case inPcerc Jf&lliams (c) take up the fonner Process. 
The Order relied on, if inconsistent with the Practice, 
must be rejected as obsolete; but itsceins to be confined 
totheCaseof Costs paid andacccptcd; which would have 
purged (he Contempt. This Plaintiff, not having ac- 
cept<‘d the Costs, is therefore entitled to take up the Pro¬ 
cess, where it dropped; and is not obliged for the Purpose 
of compelling a farther Answa* to begin de novo. 

The Lord Chancelloh. 

I have ta^n the Practice* to be thus; tjiat where Pro¬ 
cess of Contempt issues for Want of an Answer, and an 


<* lous Answer, Plea, or De- 
** Q^urrer; liut when the 
** Defendant hathpiit in k 
•t full Answer, such Costs as 
** he had paid for such for- 
** fner Process, shall (ipoii 
Payment of the rest be 
** deducted and allowed to 
** him.” (See Ord. in Ch. 
p. 193 , Ed. 1698). 


(fl) 1 Dick . S79. 

(A) 8 Ves. 357 
U) Anon. 2 P. Will. 481. 
See Child V? Brahson, 2 Fes, 
no. Bailey V, Bailey, 11 
Ves. 151. Waters v. Taym 
lor, 16 Ves. 417. Coulson 
V. Graham, the following 
Case. 


Answer 
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Answer is put in, the Defendant is then entitled to he 
discharged from Custody on paying the Costs, or on 
Tender and Refusal, I liad also snpj»osed upon Recol¬ 
lection, that, if the Costs were accepted, and the Answer 
was reported insuHicient, the Plaintiff must begin fh 
novo : but, if they were refused, he could go on with the 
old Process, in some Sense withoutNoticc: as, if the De¬ 
fendant has not Notice, what the Report is, it is his own 
Fault. The Court had come to this iConclusiun; that 
it was improper to deprive the Defendant of his personal 
Liberty, unless the Court would at the Momentlook into 
the. Answer, and see, whether it was sufficient} which 
was not the Habit of the Court. 

T had no Recollection, that this Order was ever men- Effect of con- 
tioned. I admit the Difficulty 1 found in the Case of tiuued Practice 
Itroottihp,nd\.Smith (a) upon a Practicesubsistingagaiust against an 
a positive Order, not apjieariiig to have been revcrscil; Orderol Court, 
but from a Manuscript Book, containing all the written 
Orders, which was presmited by Mr. Dickens to Lord 
i^ughboroughf who handed it to me, as I shall to my 
Successor, 1 can see, thatk is impossible for this Court 
in many Instances to supportits pr^^sent Practice upon the 
Notion, that a continued Practice does not nullify a 
written Order; thatinvolvingccrtainly'aseriousQuestion. 

With the View to a right Decision upon this Point 1 
consulted the Registers} and alsoiu,quii*e(Lfrom the Offi¬ 
cer, executing tile Process,, what was tlie Practice on bis 
Part. His Answer was, that could not discharge the 
Defendant wiiliout personally knowing, whether he had 
paid, or tendered, the Costs. That Oircumstance, Uiat 
the actual Practice of the Messenger is different uccsrding 
to the Fact, whether the Costs are paid, or not, is very 


337 

1813. 

Boehm 

V. 

De TasteT 


(a) 8 Ves. 357. 
Y4 


striking;, 
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striking; and requires ^roat Attention; ns, unless that 
Distinction is correct, there is false Imprisonment in 
every Instance. If the Report of Ius4iflicicncy, not ex¬ 
cepted to, is a Ground for reviving the Process, how can 
tho Defendant be ignorant, wliat the Report is ? It is 
Ids own Fault, if he will not attend, when the Master 
settles his Report. 

4 

Upon tliese Grounds I have decided according to the 
Case, cited from Peere Williams (a), that, if the Plaiii- 
tid’insists, thatthe Answer is insufHciei\t, the Court says, 
that is to he tried in the Master’s Odice; and the De¬ 
fendant, paying or tendering the. Costs, shall not be 
deprivedof his LUierty, while that is under Consideration: 
but the Moment that turns out no longer to be a Subject 
of Consideration, tliereisno Reason, why he should not 
be in Custody. 1 have .frequently ruled the Process, as 
it is now stated, to be regular; certainly without any 
Knowledge of this Order: but much of modern Practice 
will, I fear, be found inconsistent witSi subsisting Orders, 
without any C ontradiction of thhm by subsequent Orders; 
Repeated De. and uponPrinciple repeated Decisions, forming a Scries 
cisions, form- of Practice, as it must be, against an Order, may with 

ing a Series oi y^fety be taken to amount to a Reversal, of that Order. 
Practice, may 

amount to the jyjy Qpijjjon' therefore is, that this Process is re- 

Kevemlofan 

Order. ' 


• • » .. 

Feb. 20* The Lord CHAN€ELLqR said, that upon Consideration 

and Oommufiication wi^ those, who were most compe¬ 
tent to correct any .Error on this Subject, his Opinion, 
that this Practice was regular, continued: but in such a 
Case, a fair Opinion having been held the other Way, it 


181S. 


Boehm 

V. 

Db Tastet, 


2 P. Will. 481. 


would 
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would not be unreasonable to allow a short Time upon 
the Tenns imposed in the Case of Pigott v. Stacie^ pro¬ 
duced from the Megisler^s Rook; requiring an Affidavit* 
that the Defendant did not intentionally put in an in¬ 
sufficient Answer. • 

An Affidavit having been afterwards produced, stat¬ 
ing, that the Schedules to be annexed to the Answer were 
very long and complicated, the LordjDhancellor, made 
.an Order, giving the Defendant a Fortnight upon the 
Terms in Pigott v. Stacie (a). 


(a) Pipfott V. Stacie^ 14 
June, 177^- Reg. Lib. B* 
1774, fo. 296 . 

Application on the Part 
of a Defendant to be dis¬ 
charged out of the Custody 
of the iMessenger, upon a 
Cepi Corpus, after an insufli. 
cient Answer, for Irregula¬ 
rity, upon the Ground, that 
the Plaintiff had not served 
him with a Subpeena to make 
a belter Answer. *' 

** Upon opening, &c. to 
“ L. C. by Mr. Madocks and 
Mr. HoUist, of Counsel 
** with the Defendant John 
** Stacie, it was alledged, 
** that by an Order of the 
“ 27 th Day of Mag last, 
” (suggesting, that, the De- 
** fendant John Stacie being 
** in Contempt for Want of 
his Answer to the Pluin- 
** tiff’s Bill, an Attachment 
** issued agaiiut him dirCct- 


** ed to the Sheriff of Mid- 
** dlesex,yiJiO returned nCepi 
** Corpus thereo'v), it was or- 
dered, that th Messenger, 
** at'endingtbisCourt,should 
apprehend the said De- 
** fendant, and brin^ him to 
“ the Bar of this Court, to 
“ answer his said Contempt, 
** whereupon such farther 
Order should be made as 
**.should be just; that the 
** said John Stacie appre- 
“ bends the Plaintiff was ir- 
•* regular in applying for 
“ the said Order, for that the 
said Defendant John Sta» 
“ cie*$ Answer was reported 
insufficient: yet the Plain- 
** tiff should have served him 
** with a SubpcDiia to make 
** a better Answer, which he 
** hath not done; and there* 
“ fore it was prayed, that 
** the said Order might be 
** discharged for Irregula¬ 
rity; 
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Ds Tistet. 
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•* rity; and that the said De- 
** fendant John Stacie might 
“ be discharged out of Cus- 
tody of the Messenger; 
“ oi; that it might be re- 
“ ferred to one of the 
“ Masters of this Court to 
“ certify, whether the said 
“ Order was obtained regu- 
** larly, or not; whereupon, 
“ and upon hearing of Mr. 
“ Attorney-General and Mr. 
“ Solicitor-General and Mr. 
** Selwyn of Counsel for the 
** Plaintiff, and of Vhat was 
alledged by the Comisel 
** for the said Parties, his 
Lordship doth order, that 
“ upon tlie Defendant John 
Stacie's entering his Ap- 
pcarance with the Register 
“ by his Clerk in Court in 
“ Four Days, consenting 
** that the Seijeant at Arms, 
attending this Court, shall 
** go, and take the said De- 
** fendant into his Custody, 
as on a Commission of 
** Rebellion returned non est 
“ inventust in case hp doth 
“ not put in his Answer by 
“ the Time hereinafter men**. 
« tioned, the said Defendant 
** John Stacie be discharged 
“ out of Custody of the 
Messenger as to his said 
** Contemptand that the 
M said Defendapt have* a 


Month’s Time to put ift 
“ his farther Answer.” 

Pigott V. Stacie t Gtb 
July 1775. Reg. Lib. B. 
1774, fo. 411. 

After the Order of the 
14th June, thePlalntiff(upon 
the usual Allegations) ob¬ 
tained an Order to amend 
his Bill| and that the Defen¬ 
dant should answer the 
Amendments and Exceptions 
at the same Time; upon 
which the Defendant by Pe¬ 
tition to the LordChancellor 
obtained the following Order. 

** That upon the said De- 
“ fendant undertaking to 
** ask no farther Time, and 
** upon his consenting, th.it 
“ theSerjeant at Arms should 
** go against him, as on a 
“ Commission of Rebellion 
** returned non est inventuSf 
** in case he did not put in 
“ his Answer by the Time 
“ thereafter mentioned, the 
** Defendant should have a 
“ Month’s farther Time to 
** put in his farther Answer 
“ to the said Exceptions 
** from the Expiration of the 
** said former Order, and 
“ that in the mean Time all 
“ Proceedings by the Ser- 
** jeaut at Arms for Want of 
the 9 aid Defendant’s An- 
** Bwer should be stayed.” 

COULSON 
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1813. 


COUIiSON «. GRAHAM. 


Lincoln’s 
Inn Hall, 
Feb, 20. 


I N this Cause, a Question, was made similar to that After Answer^ 
raised in Boehm v. De Taatet {a). reportedinsufii- 

cient, Plaintiff 

Mr. Zeac/i,and Mr. Wingr/ieldy forjthe Plaintiff; Mr. proceed 
Ayar, for the Defendant. 

Process of Con- 

The Lord Chancellor, referring to his Judgment in without 

that Case, repeated hi% Opinion, that, after the Master ’ 

. 11 . 1 . . 1 -ni • .ni “he has not 

has reported the Answer insumcient, the Plaintiff may c^stss 

go on upon his old Process of Contempt without any 
new Order, if he has not accepted Costs from the De¬ 
fendant. 

[a) The Preceding Case. 


ROWE v. GUDGEON. 


1813. 

Lincoln** 
Inn Hall, 
Feb, 24. 


fTHHE Defendant moved, that the Master might be 
directed to specify, what particular Exceptions, 
taken to the several Answers, he had allowed, .and what 
he had over-ruled; in order that the Defendant might 
apply his additional Answer specifically to tlie Excep¬ 
tions, that were allowed. 


The Practice 
in the Master** 
Office to re¬ 
port an An- 
swei* insuffi¬ 
cient generally 
upon establish" 


Mr. Hall, in support of the Motion. 


iug one £x- 
, (.option, with¬ 


out entering 

In the Case of Exceptions, taken in the first Instance more, 
to an Amswer, the Master reports on each Exception spe- corrected. 

cially; 
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1813. 

*—w 

Bowe 

v; 

Gudgeok. 


cially; precisely distinguishing, which Exceptions 
allows, and which he over-rules: but if the Answer is 
again referred to him, he satisfies himself, however 
numerous the Excqytions are, with reporting generally, 
that the Answer is insufficient. This Practice requires 
Alteration; the Defendant being incapable of ascertain¬ 
ing the Nature of the Master’s Objections. 


Mr. Bell, for the PkintifiT, resisted the Motion, as at 
Variance with the Practice; and observed, thatthe Cir¬ 
cumstances of the Case, shewing the most studied De¬ 
lay in the Defendant, would induce the Court not to 
depart from the strict Rule in this Instanpe. 


The Lord Chancellor. 

« 

I am aware, that the*Prnctice of the Master’s Ofliee 
is, that, where Exceptions are taken to an Answer, in 
this Stage the Master deals with them, as they do with 
Indictments at the Old Bailey: if the first holds, not 
going into any of the others: perhaps Eighty or Ninety 
in Number; as, if the Prisoner is convicted capitally 
upon one Indictment, they consider it unnecessary, to go 
into any other. That cannot be right. The Party may 
appeal to the Court; and, if this Practice of the Master 
is correct, it is equally right for the Court to look no far¬ 
ther than the first Exception, that is established. Tliey 
may then go to the House of Lorthi who must eitlier 
go through all the Exceptions; giving an original 
Judgment upon all the i^st; or must follow the same 
Course; confining their Judgment to the first. Has 
not the Party a right to have a J udgment upon each Ex¬ 
ception ? There is no consistent Practice upon this; as 
1 found by Inquiry on a former Occasion. 


Considerable 
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Considerable DifTiculty occurs upon this particular 
Case; as it is now represented, that 1 over^ruled the 
Exceptions; and the Defendant asked Time; which 
has expired. I doubt, whether 1 did rigl^t in that: this 
being' the first Instance of this Practice of the Office 
comjng before the Court; and it would have been enough 
to have stated, that the Master had not heard the other 
Exceptions. If that had been mentioned,^ 1 would have 
sent it back; as it is not for me h> decide upon an Ex* 
ception, upon which the Master has not given his Judg* 
inent; nor for the Hou«e<^ Lords, untU it has been de¬ 
cided botli by the Master and this Court. It is impos¬ 
sible, that this Practice can be right; that a Defendant 
is to fail in his Endeavours to answer several Excep¬ 
tions, because he has failed in answering one. 1 should 
feel a Difficulty in ordering tlie Master to specify what 
Exceptions he has allowied, when it is stated, that he 
has not heard more than one: but my Opinion is, that 
the Suitor has a right to the Master*s Judgment upoQ 
each of the Exceptions,^ 

1 wish to communicate that to the Master; and will 
speak to him upon this particular Case. 


The Lord Ohancellor said, he had talked, with Mr. 
Cox; who agreed, that on the Discussion of the Ex¬ 
ceptions the Master's Judgment ought to be given on 
each; and, if the Bill and AnilWer were sent to him, he 
would point out his Opinion on each without any Order. 


oaf 

1813. 

Kowb 

V 

Gudgeoh* 


Fti. Si. 


SUNGSBV 
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ISIS. ‘ 
Lincoi-:s*s 
Inn 

Fih, 24 . 


SLINGSBY BOULTON. 


SheAff levy, 
ing upon Good:} 
al lodged to be 
in Settlement} 
cannot main¬ 
tain a Bill of 
Interpleader. 


TTN 1S12 the Plaintiff, being Sheriir of Torkshiref re- 
ceiveda Writof FieHPncias upon a./iulgnient,*ob- 
taincd by the Defendant Boulton against the other De¬ 
fendant, indorscd^for ^ 146. The Plaintiff levied; but 
receiving Notice, and a Copy of a Scttlcineiit of Part of 
the Goods, he made no Return : but afterwards paid in 
J!SZ9:^8. being tlie Residue of the Levy after deducting 
the Sum paid to the Trustees cjf the Settlement; who 
brought an Action of Trover against the Plaintiff for 
the Goods in Settlement; and, the Defendant Boulton 
also claiming, the Plaintiff filed a Bill of Interpleader; 
offering to bring the Money into Court, if the Court 
should be of Opinion, that under the Circumstances 
be ought to do so; and moved for an Injunction. 


Mr. Barber, for the Motion*, admitted, that this was 
a Bill of Interpleader without bringing the Money into 
Court; but insisted, that under the Circumstances of 

f 

the Case it was not necessary. 

’blv. Johnson, for the Defendant, resisted the Motion, 
on the Ground, ^t the Interposition of this Court to 
compel'Defendants to interplead could not be obtained, 
when the Fund was not deposited. 


The IsoM CHANC£i;.r.0R. 

Is there any Instance of a Bill of Interpleader by the 
Sheriff? He acts at his Peril in selling die Goods; and is 
PlaiutifT in a concluded from stating a Case of Interpleader; in which 

Bill of Inter- Plaintiff always admits a Title against himself in all 

platder admits 

a Title against MiU^elf in all the Defendants; and cannot say, tl.at 
to some he is a wroDg.doer* 


The 



CASES IN CHANCERY. 


135 


the Defendants, A Person cannot file a Bill of Inter- 
{dcader, who is obliged to put his Case upon tins, that 
tts tr« some of the Defendants he is a wrong-doer. 


1813. 

Slikosby 

•« 

Boultoh. 


No Order was made. 


J81S. 

CORBETT u. CORBETT. 

• March 3 . 11 . 12 . 

A fter a Decree, directing the Plaintiff to bring Drder to read ^ 
an Ejectment at the next Spring Assizes for the * Trial, di- 
County of Salop, a Motion was made, that the Plain- at Law, 
tiff might be at Liberty to read the Depositions of tlie ;^P®****®“* of 
Defendant’s Witnesses, takif^n in this Court in a Clause Af. 

of Corbett v. Corbett, instituted in the Year 1791, and ^*,**'^ ^ ^ 

also the Depositions of the Plaintiff’s Witnesses, taken . 

In¬ 
in this Cause, at the Trial of the Ejectment, directed by 

the Decree, in case such Witnesses, or any, or either, of p^bie of at- 

them shall be dead at the Time of the Trial, or shall be 

proved at such Trial to be in^uch a State of Health as great 

not to be capable of attending the said Trial. Danger of 

Death, with 

Mr. Nemhmd, for the MotioU) stated, that many of Liberty to ex- 
dieWitnesses were Yery old find infirm; a^d itwouldbe®™'"*^^^*^™ 
impossible for several of them but at the Hfij^ard of their bderrogatories. 

Lives to attempt attending the Trial’;' and mentioned 

the Case of Palmar v. Xrord Ayleshury le). sitions of such 

other Persons 

as should be 

proved at the 

** Trial to be 

dead, or unable to attend: such Order, whether to be made in Equity 
•r left to the Judge at Law, depending on a sound Discretion. 

Mr. 


(a) \b Ve$, 299 - 
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1819. 


Corbett 

t;. 

CoBf^fiTT. 


Mr. {ig'ainst the Motion, objeoted tiiat, there 

was ooJ^^avit. 

Mr. WUson {Amicus Curiw) mentioned the late Case 
of Andrews t. Palmer (a). 


Witness being 
proved unable 
to attend a 
Trial ancillary 
to a Suit in 
£quity, the 
. Depositions 
may be read 
without an 
Order: but 
not without 
producing the 
Bill, Answer, 
and all Pro« 
ceedings. 


The Lard Chancellor. 

There is a great Mistake upon this Subject of rc.id- 
ing Depositions at Law. The Interposition of this 
Court is not from absolute Necessity: if the Depositions 
are taken in a Cause between the same Parties, and Proof 
is given at the Trial, that the Witnesses are unable to 
attend, the Depositions may be read without an Order, 
but then the Party must incur the Expence and Trouble 
of having the Bill, Answer, and all tlie Proceedings. 
To prevent tliat Inconvenience tlierefore, where the 
Trial is ancillary to a Suit here, an Order of this Court 
is obtained, directing the Judge at NisiPrius to receive 
the Deposition without more Proof than that it is the 
Deposition. In the Case of Palmer y,Lord Aylesbury 
I had some Ground for concluding, iliat the Witnesses 
were unable to attend: but it would be very dangerous 
to make such an Order without some Foundation laid. 


.. .. . Ill — 

JVA 13. The Motion, being refused, with Liberty to apply 
March 3 again on Affidavit, was renewed in this Form: that the 

Plaintiff might be at Liberty to read the Pleadings, Pro> 
ceedings, and.the Deposiliona of the Defendants Wit¬ 
nesses taken itf tius Court in a Cause of Corbett v. Cor¬ 
bett, instituted in 1791, and also the Deppsitioii.v of 
Rebecca Rohe^,yiiieoiMorrisRoherts, a^d Seven- 

ty-ftTe, and td RtaryMUton^ Wife of ThomasMiiton, 

• - ‘ / ■* ’ \ 

(a) Ante, SI.» 

aged 





ic 

ag«4 

In tfiftf b|lii||iJp^|P|PPI^f ‘ 

an bjrtkught by the l*laintiff; ^ oaent 

Decrbe&de, &c, as shall be dtead ihc 'fitted of . ’ 

Trial, m shall be proved at the Trial to bfe 
8tate of Health as not to be capable of attetidip^lt, 


In support of this Motion an Affidavit was rea4 pf a 
Physician ancla Surgeon; stating, thMt^ebecifaJRahefi^ 
was not fit to travel; liaving an internal Complaint, that 
would endanger her Life; but with respect to Mary 
lUitton the only Evidence produced was the Affidavit of 
a Clergyman, stating her great Age, and infirm State. 


Sir Samuel Romilly, Mr. Bell, and Mr. Nemlandp in 
support of the Motion. 


Mr. Benyon, for the Defeudant. 


In the Case of Palmer v. LordAyhehury (a} thePre^ 
cedant, upon which this A^pplication is made, your Lord** 
ship d^ not uieatit^ooiiipel the Court of LawtoreadEvi* 
deuce, which they woul'd have considered inadmissible; 
but in that particular Case, to save the Expence of taking 
down the Record, permitted the Deposition to be read* 
'i'Uat single Case of Exception will not induce the Qourt 
to direct tlus Ejectment to be tried by a new Uu]|e of Eyi- 
pltUout a peremptory Order tlie Court pf 
LaWyiw^heartheseDeposltions; the Witnesses being 
alive. 'l^^^iftaislaid^4^1>yHr.Pe^H(b), taken* 
from Bulktr%jNlUi tbat, t#heu it ^ prov 

riio Wi^ufwi| cjiniint baiiWA’^Jbr 

fs rtt:yii>9. 

Vi^' 


that 

r 
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CoABUfTT 


Boaa^TT. 


mentioned,thpugh a goad Gromndfor 
Trial, can bardly nial^e Jlepoeitioii 
Evidenoe. If thcWitoessis alive, fbouglilie4 ridden, a 
^ Court of Laiv will not permit the Deposition to he read, 
nortbeHand-writiDgof an attestingWitness tobeproved. 
the general Rule, that, if living, he must he produced, 
admitting Exceptions certainly} as in the Instance of a 
Man transported: but this Court, in tliose excepted 
Cases presenting the Necessity of carrying down the Re> 
cord, did not mean to relax the Rule of Eaw. The 
Order, as it appears to have been drawn up in Palmer v. 
Z.or<i Ay/c«&itry, is too extensive; and your Lord'^bip 
will pause in making a new Rule of Evidence upon a 
purely legal Question: the Object of this Bill being 
merely to remove a Term for the Purpose of trying aii 
Ejectment; not to have an Issue directed; which might 
admit greater Latitude This is no more than a Case of 
Illness; which the Rule of Law docs not provide for; 
aufi^ one Physician swears, tliat by easy Journeys, and 
with Care, the Witness may l^e taken to lShreia)$bury> 
The Order therefore must be coitdtlM In the |>hpdei>- 
tions of Witnesses, who are dead; ur perlmps lefling 
the Question, what Depositions shall be ready to the 
Discretion of the Court of Law. 


Sir Samuel Romillifi in Reply. 

If thol^leof Lawis, as it is represoated, wiihregard 

tpP^^iiaebsoliitelyinoapablefromllliiegsofaltetfdliig, 

tha^ tiielr Depositions «^ot be #ead, as tiiey may be 
capable of attending at some future Time, A Court of 
to orde^^ Deposition lobenreci^ved as 
Comr^^umifl^tiijfe Jdl^dictioh, must 
thke''€aj!^,Uiat the Casdl^Whenl^rly iPl^re is 

Ri^eyTe^uiringPrpf^^ to 

stbnd; wblch. WogUli^W ibo Espenoe t^taking down 





*iat 


to be i^xaiAlQ,<N) 

S O^ il^e jinulie Principle of savinij^ CoMwn 

^nytinterpodes io prevent taking donrn 
it mill, if satisfied, that the Wittiess is Itfdt C^asE'TiV 

attending, or likely to be in that State, order the t>epoBi- 
tion to be t^d: no Law compelling the gratuitonar Atten¬ 
dance of a Witness for a Pauper, This Fact of Capacity 
would be decided, not by the Jury, but by the Judge; 
and this Courtis equally competent upon these Affida¬ 
vits to try the Question, whether this Witness can be 
safely taken down, or whether it wilt endanger her Life. 

The Ptactice of this pourt to order Depositions of Wit¬ 
nesses dead, or unable to attend the Trial, to he read, 

Was settled as long ago as the Time of Charles 11.. 

Bellingham v. Peareon (a), a Trial of tibie Custom of a 
Manor; and there is no Distinction, in filiis Respect be¬ 
tween an Issue and an jl^'ectmctit. In Awdtems v. Pal- 
mar (b) tiie Complaint was of a tempotnry Natuin. 

The Lord CBM(jCELU>B. 

In the Case of Palmer y. Lord AyUsburyt 1 believe, 
the Order was, that the Depositions of such Witnesses 

faj ** Bellingham v. Pear Court; and after the Tnal 
3d Februargt 1667* **had this Court will con* 

Reg. Lib. A. foho 309. *• eider of Costs as there 

** Issue, directing the Par- shall he Cause: and at 
ie» to proceed tp a Trial ** each Trial either of the 
t upoh ^0ottom, ** Parties may make Use of 
rged in tha Bill; and the Depositions of such 
,Partiekdifier upem “Witnelstfl taken in this 
ue, then Shr John ** Cilttse, 'Os shalh^he then 

t n 
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CoRBbTT 

V, 

CORBfcTT. 


shpnld reftd as were proved at t!ie Trial unable to 
attend {4^ Tbe Questions are, Brst, whether, supposing 
tlie Rule of lidw to be sucU as it is represented, tliis 
Court takes away the Power of deciding, tliat, the Wit¬ 
ness* not being dead, his Evidence shall not be read: 
secondly, in what Terms this Court calls upon the Court 
of Law to permit the Depo««ition to be road* if in tlie 
Terms I have stated, coudued to those, who should be 
proved at the Trial Unable to attend, the Court does not, 
J believe, moke the Order in such Terms, unless satis¬ 
fied, that even at the Time of the Application there is a 
Piobabiiity, that such Proof will be given at tlicTiial 


1 will make linjfuiry as to the Rule at Law. If it is, 
that, uiilc-s the Witness is proved to be actually dead, 
the Deposition cannot be lead, it would heeoiiic this 
Couit to consider^ b^ore It relaxed tliat Rule; and i 
shouldha\e found it vci} diihcult to decide for admitting 
the Deposition of a W itness, w ho had fallen sick by the 
Way, according to the Passage in Buffer, but that the 


Depositiou of one, who was so ill us not to be able to 
set out, could not be received. It is very diilkuU to 
admit that Disiiiiciion. Tlie Departure from the Rule 
of fjaw ought to he as small as possible; and upon an 
AppUeationot this Kind the Illness ought to be such as 
to raise an Apprehension, that the Witness maybe dead 
b *fore the Trial. A Rule, tliat the Evidence should be 
received at tlie Trial withoutExamiimtiQH ifitotheStateof 
the Witness, would not be wholesome} as though there 
mightbenoHc^pe of ptodiming him in a W^eeh, he nu|j^t 
V ery pipbabiy 1^ produced iu a Fortnight. If u Court pf 

dir^ thai hpuu a IVi^ipeaditig at lagPart 

of IS 

in 4iuki»t ft Pakur, 

Ante, 1)tt 


cannpA 
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«fit)iiiDt attend^ shall be rend, though wittipuf tmch Di> 1813. 
rectioti it could not be read at Eaw, it must dbp4iud upou 
a sound Discretion in eapb Instance, how far the Court 
IS to depart from the strict Rule of Law; and though it Coinzir 
would order in each C.ise an Examhiatioii before tlic 
J udge, whe0iertheWitneeseouldattcnd«the Considera- 
tioii is very difTerciit as to nctipg upon that iti a Case, 
where it is physically possible, that Ije may recover, and 
where there is no Hope of Recovery; as in the Instance 
of a Person of this Age, between \vlioni and a Person of 
tbo Age of Forty, afflicted with the same Disorder, there 
i>. a wide Distinction. ,f apprehend, no Difficulty willbe 
found in producing a \ast Niimbec ofjlnslances of this 
Order to receive Deposition**, modified upon sound Dis¬ 
cretion whether the Question, that the Evklcncetohall be 
licervcd, is to be determined ujuni the 4])plieation liere> 
oi left to the Court of Law, nnist^tfcpeiid upon theCir- 
cunistanees in easch C*ase. In that Case of Palmer v. 

Lord A^nhury^ whieh had been long in Court, there 
was nothing, from wliieh the f^ourt had the Means of 
culleoling,ibsolutel), whether the Witness could attend 

.. . .•—■III! 

\ 

The Lord Cha>cpllor 

1 am satisfied, that (rora a \fry distant Period the March 13. 
Course ^pou a Trial, or Issue, tor estabUsdiiiig some 
Vaet^ to aid this Oourth) the Jilxercise of its Jurisdiction, 
lias heen dir«i tbe Depu^titms to be read, if the Wit- 
n^es are uqalde to attend; and then it seems to me, 

^edeni has been produced, tlmt It ia per- 
when I mu gatiajfipd by the Affidavits, ^at 
ffie Udth reg^'^to ^ility or liability 

tSt^ediitytjryipg tSat i^'Act Wore tbn 

Jttdy^belAwji trhe 

of t|m Orders jfor reading the jDepoAitions Mr’ltiiesses* 
ivlm sUb^ bn proved unable to attend, have not die 

Z 3 Words, 
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Words, the TriaT.” It is a stirdng Proposition,that 

a Person niajr attend, who is carried down with thatea« 
tren)c Care, that the least Omission may occasion Death; 
and the AflSddTits satisfy me, that these Two Persons by 
Remoi al to Shrewsbury would incur aconsidcrable Risk 
of Death. It is therefore proper to make the Order, 
that these DeposHioiis shall be read: but I shall aoCom- 
])any*thiit wth a Direction, that, if die Defendant 
chooses to examine' them upon Interrogatories in die 
mean Time, he shall be at Liberty to do so. The great 
Defect of this Course is, that the Party loses the Bene¬ 
fit of an Examination aied voce: and Examination upon 
Interrogatories comes nearest to ft. 


With that Qualifical^n the Order was made, that the 
Depositions of these Two Witnesses i^ould ^e read, 
and of such other Pm'SOns os should be proved at the 
Trial to be dead, or unable to i^t^end. 

< 81 S. *—■' 

Lisiolk’s 

Inn 

I'eb. 26. KOCH, JESa? jports,, 

The flule, f j Petition, presented by Who had 

that tm a. • proved Defats uud^ a ^omnij|^Qii of Bankruptcy 

written irode^ aga|intdi0^jfsf6rBmik,^ted,thatt^elpapkrupt8 were 

taking to pay at t'fme yihifiW )BattlM9*pfcy indited ^ Piti 

Money on a tioneH imd tilher PtWsOns twi^BiUs ©f Hxciimm and 
Day certain, 

or oil Demand, IntarmsiuMtipiWfiP^ i» flemtn^Wi^||^^a 

Contract for it, not 

lutfi^thiirefore sttbo^qi^h to dtf eopioM ^ Debti),’^ 

carrying InUr^ by the Conttacb *' 

* 

Plromiiorf 


1811 . 

CoaauVT 

V. 

COESBCT. 



CASES IN OHANCBEY. 


343 


Proraisory Notes, respectively carrying Inter^t; some 
of the Prowisory Notes being drawn t>y the B^krupts, 
payableateerhuu Days after Date^ or Sight ^a) jand others 
for<£d,aiid^l bach, payable to the Bearers,onDemand. 

The Creditors having been paid IVenty Shillidgs in 
the Pound on their Debts, with Interest upon such as 
carried Interest to the Date of the Commission, and the 
Assignees haviogin their Hands a censidMIrdble Surplus, 
the Petition prayed, that the Petitioners, and the other 
Creditors under the Commishion, whose Debts cariied 
Interest, may be declared to be entitled to Interest aq- 
cruc<l subsequent to *(he Commission; that it may be 
referred to the Commissioners to take an Account of all 
the Debts proved, carrying Interest, and that the As¬ 
signees may be directed out of the Surplus of the Bank- 
lupt’b Kffbets to pay such 

H f 1 €fouriB»ay, in support of the'lMition, contended 
upon the UtcOnseof Ltjn»iidpiV.Colh*naf^hJit\mt aCmi- 
Iract to pay Money on pemaiid carries Interest from tho 
Time of the Demand, whether tbatContractis contained 
in a Promisory Note, or any other Instrument; that the 
Bankruptcy was equivalent to a Demand, and conse- 

^aj These Notes, which volve Qnestiqns of consider- 
are usi^l with Ceantry able Difficulty, see the Ob- 
Bankers, were m follow- servatioos of the Lord Vhan^ 
ingPoim* ' o*Uot, 15 Per. 49^, IS* 

** Twenty-one Days afba |r«rie liiauia. The only In- 
T to pay *staAcb, in which auch a 

**■ k*B. drU^tierTenihrands Nbtb apf^art to have been 
**witblid^^taMU Adecpt- a Court of Law, is 

**an€c,**j ‘ 

As mt • ' ^ 

i^d Bifeci'of ^ if ' 

Z 4 quenily 


1813. 

Vi-v—» 
ISOCH, 

JExpaite, 
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qucntiylaterest vras due on the Notes subsequent to the 
Bankruptcy: none of the Instances, in u^ich In^rest 
was refused, applying to the Case of a solvent Estate. 

I^r Samud Romilly^ and Mr< Cooke, for the Baiik'> 
rupts. 

n^he Cons^uences ofan Order, made on the Ground, 
tiiut Intcrest^bsequent to the Cominissioii.shall be nl< 
lowed in every Case, where tlie Law would give Interest, 
miistbe very extensive. OneobvieusConsequeuce would 
be, that the Bankrupt would pay more than if he had 
Gotitinued solvent; in which Gash many of these Notes 
wouldhaveremained in Circuiation without any Demand 
for many Years, The Novelty of such a Froceeding 
forms a strong Objection to it; and the Effect is an 
Alteration of the Practice, settled by Lord Hardmicke, 
that Interestsbail not be calcidated on a Debt, which does 
not by C^^ntract carry interest at the Time of the Bank- 
rtiptey (cd: e Buie wliich has never beeu darted from, 
ThoMgbatXtaw Interestis frequIHly givehfor iheDofoa-^ 
tion p( a Debt) it is always in the Shape of Pamagoft; 
which cannot be proved as a Debt; iHcrfor Jj^x 
parte In dm Case of Sromky v* Coodere (c) the 
piaster uras directed to compute; Interest on thq^ Notes 
carrymg interest upop thePace of ih^S'^l^|e Is to be 
iuforr^, that |bere iwre Notesr that dhi^t carry la* 


' la ad^don to the .CIsc&» Repartt^ 4 Vee* 

sahms Rxparte 

Miiit; Eiporte, ^ EeUbjan. (e) t 4fL>9. ' 


terest* 
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tcrcst. Ill JEuj parte Rooke (a), the Ruin now 1813* 
set lyj lutetest ought to have been calcahite4ifrom the 
Time, not of the Report, but of the Bankruptcy. 

The Case of Lowndes v. CoUens cannot be applied to 
a Surplus in Bankruptcy^ 

Mr. CoarUnaifi in Reply, admitting, that the 
Cases cited establish, that Interest shall not be calcu¬ 
lated, where the Contract does not*expressly provide 
for it, observed, tliat they proceeded upon the Uncer¬ 
tainty, what Interest might be due at the Time of the 
Bankruptcy: but the Course is now different: and the 
same Rule, wfaidi theYlourtsof Law and Equity adopt 
generally with regard to Interest/ must prevail in 
Bankruptcy. Tbe Intcr^t in tliesc Cases is due, not 
as Damages, but as a component Part of the Debt. 

s 

The Lord Chancellor. 

If there is any Contract for Interest, the Debt will 
carry Interest: but I haye always understood the Role in 
Bankruptcy, that Dcbt^earrying Interest, and noothers, 
asrs'ln the Case of a Suqdus, to have Interest subsequent 
totheComltiission. ftis very diffioult tbsay^upon what 
Grouiidorigina]]y!nBankraptcyDebt8,carryiDglnterest, 
w^’-to hove it out of the Surplusas the Debt to be 
ptoted is the Principal and Interest due at the Date of 
the Ootnmlssion; and the Principle of the Bankrupt 
Law is to pay the Debts proved, and nothing afterwards. 
Tl^Canrt howeverlias gene so far as to give subsequent 
Interest diltiof tiie Surplus with regard to Debts» earry- 
ing Interest by thb OoniTact; which is the Expression 
of all these Or4^V Damagesare not Interest; and in 
the Cases at Law it has been cotuddered as ascertained 
DaihageSi not ea|ulefeat» due by the Contract. It is 

> (4 I AO. SM 


better 
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f, 


1819. 

Koch, 
Ex parte. 


bettev to id^tde by the Rule, that baa hitherto prevailed 
in this Case of a Surplus, than to introduce a new one; 
the Consequences of tvbich it is not'easy to foreshe. 

Xake the Order in the same Wmcds as in the Case of 

Sir Stephen Evanre faj, to compute Interest upon 

such Oebts only as by the Contract carry Interest. 

* 

faj Bromley v. Goodere» 1 Atk. 75 


1819. 
Lincoln 
Inn Hall. 
Feb * 5, 

Joint Credi¬ 
tors having 
taken out a 


REAP, E:i 6 purie. 

A COMMISSION of Bankruptcy issued against 
the Petitioner in August, 1811, upon the Petition 
of Matthias Attmoodf a joint Creditor of the Bank- 


n of «/o^» Eea and Jonathan Corne, upon 

Bankruptcy, t^*®*** Promisory Note for .^$500; which Debt he 
proving, and proved under the Commission; having no Other De¬ 
voting in the mand against the Baiikrupt} ^d voted in j^e Clpj^ce 
Choice^ As- of Assignees In .Tanwary, 1813, AlWluocrf 

; may' meqced an Action upon the Note agaiust the Bankrupt 

^aftei^dS join jointly with Lea and Carrie. 
the l^krupt 

in an Action as fhe l*etition prayed, thnt all Proceedings* 
a Co-Defen- Action, so far as regards the ifilg^t 

dant, upon sj^yed (h), and that AUwood may pay the Costs 

giving a full Law, and of t^s Appiiqatiqnt A BCotion was made 

Indemnity, • ^ Court of Common JPUas, ^tha^ a JVbli Probequi 
undertaking be epter^ as against the Bankrupt; but that 

tike no Ad- Court d*diiiediiitorbri»g. 


vantage of the 
^ Vmdmt or 
Jodgment 
egiiltfM him, 
r vrtdi Costs of 
' the Petition* 


(«) Mu parte ^ekertnan, fbjSeeAQ Ceo. 3,e, Ij^U 
Hfes,€^ Ma parte pe s* 14 
Tastet^MT^, Sf47. 

o Sir 
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Sir Satnml MomiUg^ in support of the Petition* 

Mri!' Parkert for tdea* Mr, for Corrte. 

Mr. Heald, for Aitmoodf stated, that the Bankrupt 
ivas a necessary, though a formal, Party; and, had the 
PlaintiflPproceeded w ithout joining him, the Defendants 
might have pleaded in Abatement, offering to indemnify 
the Bankrupt. 

The hard Chancellor. 

This Creditoi’b Proof under the Commission is an 
Election not to take any other Proceeding, meant to be 
effectual against the Bankrupt; but where it is necessary 
to join liim in an Action for tlic Purpose of sustaining 
the Plaintiff’s Bight against other Parties, the Bankrupt 
is entitled both under the last Act of Parliament (a) and 
the Law, as it stood previously, to a full Indemnity, 
before the Plaintiff can proceed at Law. 

The Order must be, ^hat the Plaintiff at Law shall 
indemnify the Bankrupt against all the Expences at 
the Action, to whatever Point it may be carried, and 
shall not take Advantage of the Verdiot or Judgment 
as against him, and the Plaintiff must pay the Costs 
of this Petition. 


(a) Slat* 49 Cleo,$ c. 121* 
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1813. 

Nard^t 17, TRIG'WEIAjt Mx parte. 


Commisuon 
Baiikiuptcy 
cupersedcd or 
Consent of the 
petittoning 
Creditor. 


f l^HIS Petition prayed, t!mt a Commission of Bank-* 
ruptcy, which had not been opened, might be su¬ 
perseded, with the Consent of the petitionuig Creditor. 

Mr. Montagm, referringto Eke parte Lanche^ifer (a) 
said, that though the Lord ChanceUor would not stay 
the Proceedings witl|oot the Consent of the petitioning 
Creditor (6), with that Consent there could he no 
Objection. 


Mr. Healdj for the petitioning Creditor, expressed 
his Consent. 


The Lord CHAtfCEi.i.0R made the Order 

Ves, 5X2, laid before him; andAp|di<» 

Though the itord cations for that Purpose are 
a^^mtellor will not stay the becoming ficquent. S«eE,t' 
^declaration of Bankruptcy parte Fletcher^ Poit, 350w ^ 
to whieh the Creditor is en« Where the petitionin||^k<M 
titled under the Act of Par- ditor Consents^ it st^niis 
liameut n(toii the Proof be- proper, that the Ground of 
fore the Commisnouers* his his Consent should be stated 
Lordship will, upon Affi« with reference to the Sta- 
dant, denying the Act of«- tote A Geo, 3. c. 30. s. 24. 
Benkrupteyf or Oebbi^s|ay See parte Btowne, 15 
the Insertion in the i^kueette, Fut 47^, 
until the Proceedings are 
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ROSS V. LAUGHTON. 


1815. 

Lincoln’s 

Inn 

Marcit 11* 


TN 1819 a Decree was made for an Account against Solicitor 
an Executor, with the usual Direction to produce bound to pro- 
all Papers, &c. duce Papers of 

his Client for 

The Defendant having since become Bankrupt, his him* or in case 
Assignees were incapable of proving his Discharge in Bank- 
th© Master’s Office, vnthout certain Vouchors, which 
were in the Progress ofthoCaiiseprevibuslytotheBank- 
ruptcy deposited by the Bankrupt %vith liis Solicitor; 
whom the Assignees had not continued to,cmploy. On 
tile Part of the Assignee a Motion was made, that the for the 

Defendant, or his Solicitor, might produce, and shew to Pur|iose« of 
the Master, uU such Vouchers, &c., in their Possession which lie rc- 
or Power, relating to Payments made by the Defendant, ceived them ; 
on account of the Estate of the Testator. bnjt'pot bound 

■i . » I-\V iSf^ 

Mr. ^(/ar, in support of thc.Motion. 

w * 

Air. Parker, for the Defendant’s Solicitor, resisted produce them 
the illation, on the Ground, that the Assignees had not 
offered to pay his Bill. Business. 


TheLordC HANCELLoamade theOrder; observing, that 
there was no Case, ill which a S&Kcitor, receivingfromhis 
Client Papers in the Cdhrse of a Cause for the Purpose 
of doing Justice to such Client, had been suffered to re¬ 
fuse to produce them in that Cause; that this was an Ap¬ 
plication, not by theClienthimself, biitby those,cloathed 
with hio-iljtiterest ^ and the Cireurastanoe, that the As¬ 
signees had not employed the Solicitor, could make no 

Difference; 
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ISIS. 

Ross 

V, 

hAfSGBVOS, 


Dim^nce; but though the Solicitor could not refuse tu 
produce Papers, delivered under the Circumstances of 
tills Case, yet he might refuse to part with them> or to 
leave them in the Master’s Office; and the Ordelr^ there* 
fore, must be condned to producing the Papers in this 
Cause; not extending to delivering them over, or to 
the Production of them in any other Matter. 


181J. .. 

Livcoln’s 
Inh Hali.. 

Mtarch te. FLETCHER, .^jr parfe. 


Order under firtHE Object of tins Petition was to stay the Inscr- 
Circtunetances A tion of the Petitioner’s Bankrupic in the GazeltCf 
restraining the jf jjje Commissioners should declare 'him a Bank* 
Insertion in the lyjjg Petition stated, that the Commission was 

taken out on an Accommodation Bill, accepted by the 
Petitioner for the Accommodation of the petiUuil^lig Cre- 


Gasetteof the 
Declaration 
of Bankruptcy, 
until the 



ditor; that Two Years had elapsed without auy tjfjimand 
ide on the Petitioner; tliatthe hadcommii^^Act 
Bankruptcy; was perfectly solvent; auduu tUtaring 
tlie Docket, had offered to deposit the Amuiiat of the 
Bin. The Petition was supported by Affida’vitSj^ the 
Facts. 


Sir Samuel RamiUy, and Mr. Wingjfleld, in support 
of the Petition, admitting, that this was an unusual 
Proceeding, justified it under such Ciroumstauces by 
the ruinous Consequences, which the Publication of 
Bankruptcy Voold produce. 

Tke Jjird CiiAT(ccLt.OH, being informed, tliot the 
Commission had not been opened, made an Order, that 
the Commissioners tbouid proceed to open the Com* 
mitisfon,|>utehouid not publish the Doclaratiun of Bank- 
fuptcy^ Until hi4 Lordship bad iiHjieetcd th^Proi^^edings 
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The Petition from want of Time not having been 
iv'^ularly presented, his Lordship signed it in Court; 
IIII(I directed the Proceedings to be laid before luin im¬ 
mediately upon the Declaration of Bankruptcy (aj. 


‘ 1813 . 

Fletcher, 
JE’x parte. 


(a) See Ex parte Foster, Ca* 49^ Ex parte Lancaster, 
17 Fes. 414, 1 Rome's Bank. 17 Fes, 612. 


PATON c. ROGERS. 


1813. 

Lihcoln^s 
Inn Hall. 
March 19^ 

Reference of 


rjJ^IIE Bill prayed a specific Performance of a Con 
JL tract for the Sale of an Estate by Assignees Title before 
under a Commission of Bankruptcy to the Derendant, Decree re- 
and an Injunction against proceeding at Law to recover fused, where 
the Deposit. ^ the Purchaser 

, on other 

The Answer set up Objections to the Title; Delt^ 
in compleatingthe Purchase : Deficiency in theQuanti^^^^^^^K 
of Land, as stated in the Particular; submitting, that 
a good Title could be made, the Defendant ought nht to j, 

be compelled spef’ifically to perform a Contract, into generally, not 
which he was led by an incorrect Particular, and Mia- universally, 
representation; and denying,thatthe Agreement wasfair, true, that a 

Purchaser may 

Theli^unctionbeingcon^ued after the Answer came take what he 
iii,aMotionwasmadeby theDefendantythatthePlaintifis can get with 
may pay into Court the Deposit, paid by the Defendant; Compensation 

andthatan InquSrymay be directed, whethcrthePlaintifis . 

cannot have, ' 

whether th^ 

,, , . , ^ver dons>nj^^ 

out an expf^ Undertaking on his Part to do what die Court shall order 
Q?«rrr. 


can 
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181S,. 

PAtOV 
0 , » 
Roostts. 


canmeilce a good Title to the Premises, or to any Part 
of tlieih; and whether they had a good Title on the 
Day of their entering into the Contract {'aj, or at tin* 
Time of filing the Gill: such Inquiry to be without 
Pricjudice to every Claim, to which the Defondant 
may be entitled for Compensation. 


Mr. Hartf and Mr. Oroeny in support of the Motion« 
mentioned Balmanno v. Lumleij (bj. 


Sir Samuel Romillyt and Mr. Roupelly for tin* 
plaintiffs. 


The Lord Ciuncellor. 

The general Rule is, as I sec it stated in tilyih v. Elm • 
hirst (c), that where theRecord raises merely theQuestion 
of Title, or, where it is agreed at the Bar, that thm is no 
other Question, the Court will immediately direct a Re¬ 
ference to the Master upon the Title ; following the first 
Incision upon that Point by Lord Rosslyn (€2)'.* inrthut 
of Case both Parties agreeing^ that. If .Rler^ is a 
y^dTitlc, thereoughttq be a specific Performt^oe; and 
the Parties supply what stands at the Head of etcry such 
Decree, a Declaration, that the Contract ought to be 
specifically performed; and then aDircclion to the Master 
to look into the Title: but, if the Record furnishes the 
Question, whether there ought to be a specific Ferform- 
atice, the Court does not give that Reference; us upon 

o 

(a) That a* Vendor, not' ier, 10 Ves, 315, Wynn v. 
having a Title at the Date of Morgmy 7 Ves, 202. 
the Contract, shall have a (b) Ante, 234. 
specific Performance, if he (r) Ante, I 
procure a Title before the (d) Most v. Maitheats, 3 
Report, see 

other 
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Dllior Circumstances a Question is made, whether, even li‘ 
there is a good Title, there should be a specific Perform- 
luicc. As to the. Question of Compensation {aj it is 
true generally,b ut not uni versall y, that the. Purchaser may 
take what he can get with Compensation for what he tan- 
not have (hj; and I doubt, whether that is ever done ex¬ 
cept, where there is an express Undertaking on his Part 
to do what the Court shall order; which, perhaps, may 
distinguish the Case that has been mentioned. 


Isl.”?. 

l*A'roN 

V. 

Roouks* 


The Deposit was ordered to be paiil into Court; and 
the rest of the Motion was refused. 


(a) As to Compensation 
generally, see Cahraft v, 
lioclttckf 1 Ves. 221 , Guest 
V, Homfraif, 5 Ves. 818, 
Drewe V. JluMioti, 6 Ves. d75, 
Drt voe v. Corp, 9 Ves, 368, 
Mortlock V. Builery W*Ves, 
30(i, Dyer v. Hargrave, iO 
Vf'S. 606, Halsey v. Grant, 


13 f 'es. 73, llornyhlow w 
Shirley, 13 Ves. 81, Alley v* 
Deschamps, 1$ Ves. 22S, 
Browne v. fParner, 14 Ves, 
413, Milligun v. Cooke, 16' 
Ves. 1, Toddv. Gee, 17 Ves. 
273. 

fl/J See Mot flock v. Bui-* 
ler, 10 Ves. 316, 




VoL. I. 


Aa 
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1813. 

Lincoln*s 
Inn Hall. 

March 27. , DE MANNEVILLE «. CROMPTON. 

Marriage Set- f u 'IHE Bill stated the Marriage of the Plaintiff on 

tlement of ^ jgt of Aprily 1800, with Margaret Crompton; 

Moa rope y ^ Marriage Settlement, dated the 2d of 

Terms “ all AprUy\^Q9y reciting^ that Margaret Crompton was pos- 

** Monies sessed of, or entitled to, a considerable personal Estate, 

•* Debts, Bills, whereof was secured to her by ** Mortgages, Bonds, 

<c Bonds, ” Notes, and other Securities,” and tliat it was proposed, 

Notes,” &c. fbat “ all and singular the said personal Estate of Uiu 

No Inference “ Said Margaret Crompton*' should be assigned and 

of Fraud from vested in the Defendants Ann Crompton and Edmund 

theCancelUtion Ifansorth upon the Trusts after mentioned, it was wit- 

duringthe nessed, that in Consideration of the said intended Mar- 

Treaty, upon a rlage, &e. Margaret Crompton witli the Consent of the 

Cur, moralCoti- plaintiff assigned unto Ann Crompton and Haworth 

sideration, of a singular the Monies, Debts, Bills, Boncts, 

Note, the only <« Notes, and other Securities for Money, Chattels real 

*^*'*^*”* •* and otlier Chattels and personal Estate,” of Margo- 

tvf Crompton, to hold to such Uses, &c. as she should 
tion:theMar» . . , / . , ^ . 

riage not taking want thereof then for her sole ai)d sepa- 

place upon a Limitations over, by which the Husband 

Representation ^ pastial, contingeet, Interest, (a); and a Power 

of the Particu- to the Trustees, but not without the Consent in Writing 

lars or Amount, of Mrs. De ManneviUe, to call in any of the Securities, 

Diserdtiou of and make Sale from Time to Time, and to re-inveat 

Trustees, Imv- the Money upon the same Trusts. 

ing Power to 

change Secu- Yhe Bill CirUier stating, that among the Property to 

rifles, but not g|rii||jii Mrs He MannevUle was entitled, was a Pro- 
without Con- 


•ent,notcoii- raJS^DeMmine 
trouled, unless 

toiscbiovoutly and ruinously exercised. 


f aj See De Mamneeille v. He MawneoUley 10 Fee. 59. 


visory 



CASES IN CHANCERY * 


3^5 


luisory Note for ^£*2000 by her Mother Ann Crompton^ 181 s. 

the Trustee, for valuable .Consideration, which Note 

had been cancelled and destroyed either by the Trustees Manne* 

or Mrs. JRe MannemllOf who had ceased to live with her ^' 

Husband, and that other Property was out upon hazftrd- Crompton, 

ous Security, prayed an Account of the personal Estate* 

which Margaret JDe ManneviUe was interested in or 

entitled to at the Time of making the Settlement; and 

that in taking the Account Ann Crompton may stand 

charged witli the Sura of <^3000, in which she was so 

indebted to her Daughter, &c. 


The Answer of the Trustees and Mrs. l}e Manneville 
represented, that the Note for «£2000*was given Seven¬ 
teen Years ago by Mrs. Crompton^ without any Con¬ 
sideration, at the Instance of her Brother, as some Pro¬ 
vision in case of her second Marriage for her Daughter; 
whose Fortune at that Time was inconsiderable: but 
Mrs. De Aianneville about a Year before her Marriage, 
whether before or after the Instructions for the Settle¬ 
ment, or while the Marriage was in Contemplation, the 
Defendants could not recollect, having acquired a large 
Accession of Fortune, without the Desire or previous 
Knowledge of her Mother brought the Note, and burnt 
it before her. 

Mr. Richardsj and Mr. Bdlf for the Plaintiffs. 

Sir Samuel Romillg, and Hr. Agar, for the De-« 
fendants. 


The Lord Chancellor. 

This is a Cose of Importance in Two Views of it: Material Re« 

first,lshouldbc very unwilling to relax a Principle, which P*’«8entation in 

has long prevailed both at Law and in Equity; that, if a Circum- 

staucesof a 

a 

Perion, contracting Marriage, made good even at the Instance of Pci« 
sons concerned in fraudulently defeating such Representation. 

A a 2 Representation 
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1813. 

*-v^ 

De Manne-^ 

VIELE 

Crompton. 


Representation is made upon the Circumstances of a 
Person about to form a Connection in Marriage, and 
that Representation is of such a Nature, that, if uot 
made good, or if varied, it will materially affect the 
Oirt;umstances in Life of that Party, Courts both of 
Law and Equity will hold the Party bound to make 
good that Representation, even at the Suit of Indi¬ 
viduals, concerned ib fraudulently defeating such a Re¬ 
presentation, upon which that Connection was proceed¬ 
ing (a). It is however, of equal Importance, that this 
shouldnot be carried to thOEKtent, that, whenevm’ any 
thing occurs in general Treaty, not entering into Par¬ 
ticulars, nr shewing, that the Marriage actually took 
place upon such Representation, that Principle is to be 
applied to a Case, to which it has no Application, and 
was never intended to be applied. 

e 

With these general Observations 1 come to the Con¬ 
sideration of the Question, whethm* the Defendant, the 
Mother of Mrs. D« Mannepitli^ is bound to bring into 
the Fortune of her Daughter a Sum of <£3000, repre¬ 
sented as due to her feom the Moth^ at the Commence¬ 
ment of the Treaty of Marriage. The Marriageappeara 
to have .been hi ConteniplatiOB from J^anuaryj 1799, 
when Instructions were given for the SatRement, to 
ilprtl, 1800, when die Marriage took^ place. All the 
personal Ihroperty of Mrs. JDe MannwiUe was to be in¬ 
cluded; and the Settlement is an Assignment of that 
personal Estate to Two Trustees, one of whom is the 
Mother. Whoever die Parties mighthave understood,^ 
couldhardly have been in the Contemplation of any ofthe 
professional Gentlemen consulted, that a Note was to be 
aesignbd io the Debtor In that Note, as a Trustee to sue 
herself. There is bo Evidence or Admission, that any 

(a\ NtviUe V. Wilkmon^ I J3ro. C. C. 543* 

R^esentation 
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Representation vra^everinadetothePlaintiiffartherthan 
that it was in Contemplation, Uiat whatever was the real 
or personal Property of the Lady would be the Subject 
of Settlement. There was no Representation of what 
Particulars it consisted, or of the actual Amount: nor. 
is there any Recital, that partieular Property should be 
settled, except the Word “ N otes’ ’ occurring in the pi urfl] 
Number; and there is no Note, ui^less this Note for 
^2000 was intended.' When we are Axing Fraud upon. 


1813. 


De Manne- 

VILLE 

• 

Crompton* 


a Party, it would be a vast deal too much from the mere 
Circumstance, that this Word occurs in a general De¬ 
scription of all the personal Estate, without any specific 
Representation, and that there is no Npte found among 
the Particulars assigned, to infer Fraud. If she bad 
changed her Securities in the Course of the Treaty, and 
at tlie Conclusion of ii there had been no Bond, but 
many Notes, the Settlement must have operated upon all 
the Estate, of which at that Time slmwas seised and pos¬ 
sessed; comprehending all personal Estate, whether 
falling within any particular Deseriptiou, or out; whether 
that Description was,' or was not applicable to any one 
Item. It is therefore too iniicli from tlm mere Circum¬ 
stance, that no Note happens tolbe found among the Par- 
ticnlarsof thepersonal Property ,thouglitheW (U-’d.‘‘N otes” 
is in the Deed, to take that as a Ciruimd for imputing 
Fraud; though there was no particular Conversation as 
to the Nature of any one Security; and tho Settlement 
was prepared upon the Suggestion, that ii would be in¬ 
convenient to describe or schedule the Pat^ulars; and 
therefore the Property wrs to be takeu id the gross. 


The Representatiou by tbeA»»Wcr li^tliat this Note 
was not given for valuable Consideratioji, and payable in 
all Events, but that, Mrs. Crompton being a young 
'Widow, her Brother, consideii'i^, th >he might marry 
again, represented to her, that she should make some 

Aa3 Provision 
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1S13. 

Be Manne- 

TILLE 

'v. 

Ceompton. 


Provision for this Child in the Event of another Mar> 
ria^e; and under that Recommendation this Note was 
g^veii without Consideration, and only in the Event of 
another Marriage. That would not vary the Question, 
if, though payable upon a Contingency, it was Part of 
the Property, with reference to which the Representa- 
ti&n was made. The Contingency would affect its 
Value: but whateyer it was, it would be bound by that 
Representation. 

The Answer farther represents, that Mrs. De Man- 
nevilUy feeling, that she ought ,not to insist upon it, 
destroyed this Note: with regard to the Time, it is ex¬ 
tremely difficult to say with positive Certainty, when 
it was destroyed: but if it depended on that, there is 
sufficient Ground for a jiidicia] Opinion, that it was 
really given up after January, 1709; when Instruc- 
tions for the Settlement were given; and the true Ques- 
tionis,whether there is sufficient Evidence in the Nature 
of the Transactions from January, 1700, to April, 
1800, of a Representation, and Assurance, (for it must 
amount to that), that the personal Estate, as it stood at 
the Commencement of that Period, whatever its 
Amount, should in no Way be diminished, if the Mar¬ 
riage should take place. Unless there is dear Evidence 
of t^at, the Settlement itself must be the Rule. 

Upon thatPrinciple my Opinion is, that the Marriage 
was not upon any Representation as to the Amountof the 
Property in January, 1709; that it should be in no Way 
diminished; or that this Note should make Part of the 
Settlement; and 1 should go beyond any Picecedent by 
holding, that here was a Representation leading toMar- 
riage, wbidi was either fraudulently or substantially de¬ 
feated by what took place afterwards with refereuce to 

the 
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the Note. No Relief is therefore due with regard to 
the Note. 

As to the general Ground of the Bill, this is a Case, 
upon which it is not within the Province of a Courf of 
Equity to interfere; depending upon this. If there are 
Trustees authorized to lay out Money upon Government 
or real Securities, or personal Property, the Court in 
many Instances will say, they shall fihoose that, which 
is best. If personal Property is out upon hazardous 
Securities, which is charged in this Bill, but positively 
denied, there is no Doubt, that Trustees would be con- 
trouled by the Court; hud even their Discretion in such 
a Contract as this, would be controuldd, if that Discre¬ 
tion was shewn to be mischievously and ruinously ex¬ 
ercised. One Distinction between Courts of Law and 
Equity is this: the Court of LUw has before it the Par¬ 
ties interested: but it is frequently the Interest of all the 
Parties before a Cpurt nf Equity to hove a Decree 
against some one, who is not bofpre the Court. Iii this 
Case the Plaintiffs Construction is the safest: but upon 
the whole of this Deed, containing a Proviso, that the 
Trustees shall call in any of the Securities, but not with¬ 
out the Consent of Mrs. JDe ManneviUe^ why, settling 
her own Property on Marriage, may she not stipulate, 
diat they shnll uot call in Money without her Consent in 
Writing; and if that is the Conti act, what Authority 
has a Court of Equity to striKo \t out of the Settlement ? 
That Stipulation therefore beingiathe Settlement, upon 
the general Ground the Bill must be diainissed without 
Costs. 


Aa4 RIDGE, 


ssa 

1813, 

De Manne* 

VILLB 

«. 

Cbomptoh. 
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1815. 

Lincoln’s 
Inn Hall* 

Fei. 26. ' RIDGE, Ex parte. 


A Farmer, 
making Lime 
from a Lime- 
pit, opened and 
worked before 
the Commence* 
inent of his 
Term, and 
selling the Sur¬ 
plus beyond 
what he re¬ 
quired for Ma¬ 
nure, is not a 
Trader within 
the Bankriip^ 
Laws. 


r ilHIS Petition was presented by a Bankrupt to su- 
persede the Commission, on the Ground, ths.t the 
Petitioner was not & Trader. The Affidavits in support 
of the Petition stated, that for upwards of Fifteen 
Years previous to the Commission the Bankrupt under 
a Lease occupied a Faxm; on uhich at the Time he 
entered there was a Lime-pit; vthioh had been opened 
and worked by fohner Occupiers; that after he so en¬ 
tered he from Time to Time dug up the Lime-stone, 
and converted the same into Lime with Materials, pur¬ 
chased by him for that Purpose, using Part of the Lime 
for the Purpose of manuring his Farm; and disposing 
of such Quantities of the Lime, so made by him, as were 
not wanted for the Purposes of his Farm, to other Per¬ 
sons ; and that he did not serit his Livelihood by making 
and selling Lime; nor did he take the Farm for that 
Purpose; smd lie did not ex.erci8e or carry on any Trade 
or Business save that of a Farmer. 


Mr. JUachf Mr. CuUen, and Mx. Farlter^ in support 
of the Petition. 


This Casefalls withhi the Principle of Nemtonv. New* 
ionfaj. Thi% is nob the *Case of a Person, taking the 
Lime Rodt for the Purpose of Sale: it is Part of hia 
Farm: he uses the Lime, that is made from it, to manure 
his Farm; und sdlstheremainder. The Question, which 
has been the Subject of much Doubt, whether a mere 

(a) 1 Co. Bankrupt Laws, 57. (Ed. 1804.) 

Lime-burner 
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l^ime-burner U a Trader witliiu the Bankriijtt Laivs, does 
not arise here, os this Petitioner is a Farmer selling a 
snrpliia Commodity: nor does it make any DitFereuce, 
that he sells that Surplus to any one indiscriminately* 

• 

Sir Samuel EomiUy, for the petitioning Creditors, 
admitted, that diough this Case never had been decided 
in Specief it fell within the general Rule; and was not 
to be distinguishod from Sntton v. Weehy (aj^ and the 
other Coses on Rt^ck-ni<iking and Allum>works. 

The tardi Cu^NOF,LLOB said, this Case could not be 
distinguished: and therefore the Conunissiou mmit be 
superseded. 

The Commission was superseded with Costs, 

(a) 7 442. 


ISIS, 

1 JNCOLN*S 

Inn Hall, 

TRBFUSIS n. CLINTON. 3/orrA 26. 

FTER the Sate of an Estate before the Master a Re-sole on 

the Biddings were opened; and, the Re-sale opening Bid* 

having produced upwards of c63000 more, a Motion dings pro. 

was made by the Person, who had opened the Biddings, duem^ a ton. 

Ibr the Return of his Deposit, and a Rele^noe to the siderable Ta- 

Mast^ to tax his Costs, incurred in opening the ffid- crease of Pirioe 

dings, and tb| Re-sale, and of this Application, and Ground for 

incidental thereto, as between Solicitor and Ctienl, and to the 

that, when taxed, such Costs may he directed to be '"'he 

paid by the Purchaser out of the Purchase-money. the 

' Biddings. 

Sir 



1813. 

RlDOE,. 
JPr parte» 
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181S. Sir Samwl RomUly, io support of the Motion, oh- 

Teei^sis Return of the Deposit was of course, 

claimed the Costs on the Ground of the Benefit pro- 

Vt * 

Clinton. opening the Biddings. 

Mr. Heald resisted the Motion. 

The Lord Chancellor, granting the Motion, so far 
as it applied to the Return of the Deposit, refused it 
as to the Costs, as contrary to the Practice faj, 

(a) Righy r. M*Nttmaref Object of Benefit to the Fa- 
6 Vei, 466 . Earl Maceles^ oiily. Costs are allowed. 
Jield V. Blake, *8 Ves» 214; Owett v. Foulket, 9 Fes. S49. 
but where the Biddings have West v. Vincent i2 Vet, 6. 
bien opened for the express 


1819. 

Lincoln’s 
Inn Ih^LL. 
Feb. 26. 


WESTBEECH i. KENNEDY. 


In proving the 
Execution of a 
Devise actual 
Signature by 
tlie Devisor in 


T'N a Suit, instituted for the Execution of the Trusts 
-*■ of the Will of Joseph IVestbeech, devising real 
Estate, a Question arose, whether the Will was duly 
executed accordipg to the Statute of Frauds (a). . 


the Presence of 

the Three sub- Bichard Mmmer^on, one of the Three subscribing 
scribing ’ Wit- Witnesses, deposed,thatthe Testator produced theWill, 
nesses not re- and ** did in t^ Preseftqp and Hearing of this Deponent 
quired, if he seal the same and publish and declare the same as his 
declares it to «la8tWUl,**i7efiryXH«ioQi,oneo(herofthe8ub8Qribing 
be his Will be- Witness^ being present; thq^Deponentnot recollecting 

fore those, who ^titCertunty,whethertheTests^toraiid Henrjf 
did not see him 

sign; and sepa¬ 
rate Attests- (®) ^ 

dons sufficient. did 
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did sign in his Presence; though he believed their 
Names subscribed to be of their Hand-writing. 

_ « 

Henry Dimeok deposed, that he saw the Testator 

duly sign, seal and publish his Will; that Richard 

Emmereon was present, and that he subscribed his 

Name in the Presence of this Deponent. 

Henry Boys, the third subscribing Witness, deposed, 
that he was sent for to be a Witn|ss to the Will of the 
Testator: that upon his attending ^he Testator did pro¬ 
duce the Will to “ this Deponent, and request him to be 
“ a Witness thereto; aiid hethesaid JTosejpfelFestbcccA 
did also at the same Time seal the said produced 
Paper-writing, and publish and declare the same as 
and for his last Will and Testament in the Presence 
andHearingofhim this Deponent, butthesaidf/bsep^ 
IPesti&eecA did not sign the same in thePresenceof him 
this Deponent * such produced Paper-writing appear- 
** ing to have been signejl by him the said Joseph West- 
** beecA, anddlsoby iEfenry Dimock, anA Richard Em- 
** merson, whose Names now appear to be set and sub- 
** scribed to the said produced Paper-writing, as two of 
the Witnesses thereto, prior to this Deponent's attend- 
** ing him the said«/o«epb fFfsfbeecA, as aforesaid.” 

Boys also stated, that be believed the Hand-writing 
subscribed to be the Testator's, having often seen him 
write; and that, when he this Deponent subscribed his 
Name as a Witness, no other i^erson wa&present. 

Sir Samuel RomiUy, and Mr. Parker, for the Plain¬ 
tiff's, contended,fhatitwasiiot necessary, thatthe Three 
Witnessesshould be together present atthe Execution of 
the Will, not that they should see the Testator sign, if he 


1813. 

Wests EEcH 
Kenn^t. 
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1 St 5. recognized the Signature as his; relying on Lema^n^y* 

Stanley (a), Jonet y.Ldke (h), fVam^ord v. fFianie- 
Westsezcb /bf.rf (c), Smith Evans Dormer y, Thurland{e)^ 

_ * Grayson v, A tkinson (/), a&d^tone^iMe v. Evelyn {y) • 

llfr. Mari, and Mr. Perry, for the Pefeqdnnts. 


The Lord Chancellor made the Decree, as prayed. 


(а) 3 Lev. 1. 

(б) 3 Atk 1 r6. (in Ifote) 
and 2 Fes, 455, S. C* 

(c) 2 Sir, 764, 

(d) 1 Wils, 31^ 

(«) 2 P, Wms, 309. 
if)2V€s,454. 

3 P,Wms.2S2, See also 
Ellis y,Smith, IFm. juni. ll« 
Addy v« Gtix, 8 Fes, 304. 


Cook V. Parsons, Free. Ch. 
184. Anon, 2 Ch. Ca. 109 
Shires v.Glascock, Salk, 688. 
Cifflft y,Patolet, 2 Stra, I lOg. 
Longford v,Eyre, 1 P.Wms, 
740. Carleton v, Griffin, 1 
Burr. 349 . Right v. Price, 
Doug, 229 * Cassan v. Dade, 
1 Brp, Cb. Ca. 99 , and 
Gryle v. Gryls, 2 Atk, 1 76. 


ISIS. 

Lincoln's 
Inn Hall. 
March 4. 


. 1 .mi w 


APREECE V. APRBECE. 


Legacy of ^MUOEMURGMAehhy Apreece bequeathed unto 

£50 fora King Boheri Fartinthar, and his Wjj^, the Sum of 

not speciiic: each for a Ring. 


therefore car- 

rying Interest Under the usual Direction to compute Interest oii 
with other ^ ^ JLegacies as carried Interest the Master had 

pecuniary Le> ^ allowed any Interest on these Liegacies, oonsideriug 
them ih ^ Natuse of specidc Bequests, and amounting 


themselves. 


A Motion 
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A Motion was made for Liberty to except to the 
Master’s Report for not allowing Interest on the Two 
Legacies. 

Mr. Agary in support of the Motion, contended* that 
there was no Ground for considering the Legacies as 
specific: and tiierefore Interest must be computed on 
them. 


'Mx. Shadwelly for the Defendant, admitted, that be 
had not discovered any Authority for a Distinction be¬ 
tween a Legacy of «£50 for a Ring, and a Legacy ofjCSO 
simply. 

^he Lord Chancellor clearly held, that these Le¬ 
gacies were not specific (a); and that the Legatees thero- 
iore were entitled to Interest within the Terns of the 
Decree. 


(a) Mobt of the Cases on 
specific Legacies, end the 
Distinctions upon the Sub¬ 
ject will be found in Mr. 
CWs Notes to Hinton v. 
Pinkoj 1 P. 'WfM, 5S9, and 
Rider v. Wager y t P, Hfsie. 
*3^8. Mr. itoitfi(y\Note to 


Brown v. Alteny 1 Fern. SI; 
Mr.;Sfander8*8 NotestoJParee 
V. SnapUny 1 Athk 414, and 
Mr. JFonblimytte*o Note, S 
Treat. Eq. See also 

Gilhume v. Adderleg, 15 
Fee. 384, referring to the 
late Cases. 


dfiS 

181S. 

Apbeecc 

V. 

Apbeecb; 


BISHTDN 
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181 S. 

Lincoln*! 

TNN H4LL, 

March 3 . 14 . 

» 16 . 

An Answer 

filed is a sufii* 
cient Objection 
to a Motion to 
extend an In¬ 
junction to stay 
Trial; but, as 
the Defendant 
submitted to 
Exceptions, 
the^ Order was 
made: an in- 
sulBcient An¬ 
swer being no 
Answer. 


March 14 t 16 . 


BISHTON c. BiRCIL 

fTiHC common Injunction having been obtained, for 
want of Answer, to stay Proceedings at Law, the 
]naintifirmoved, that the Injunction might be extended 
to stay Trial, on Affidavit, that he verily believed he 
could not with safety proceed to Trial, until the Defen¬ 
dant should have put in his Answer; and that a Dis¬ 
covery would arise out of the Answer, sS as to enable 
him to make a good Defence the Action. 

Sir Samuel Romilly, Mr. Mart, and Mr. Fieher, in 
support of the Motion. 

Mr. Heald, for the Defendant, objected, that the An¬ 
swer had been filed that Morning; and produced the 
Six* Clerk's Certificate. 

4 

Sir Samuel RamiUy, in Reply, contended, that the 
Answer, filed since the Notice served, aid immediately 
before the Motion was made, could form no Objection; 
the PlaiutUTnothavingan Opportunity of seeing, whe¬ 
ther it was a sufficient Answer; «.and that such a Prac^-' 
tice, permitting a Defeudmnt to defeat the Motion by aa 
Answer of a few Lines, extremely insufficient, for which 
there is no Authority, would be attended with great ln« 
convenience. 

4 . • 

' Tha Mard CaANCEtLoa said, he i^rould inquire into 
the Practice. 

* 

Afterwards, before the Motion was decided, several 
Exceptions were filed; to which the Defendant irame- 
dietciy submitted; and put in a farther Answer. 

Upon 
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« 

Upon these Facts the Motion was renewed; the 
Plaintiff insisting, that his Right to have the Injunction 
extended was clear by the Admission. 

« 

• 

Sir Samuel Romilly, Mr. Hart, and Mr. Fieher, for 
the Plaintiff, insisted, that it was now put out of all 
Doubt, that the fonner Answer was insufficient; and an 
insufficient Answer is always consideredjis no Answer. 


ISIS. 

Bisbton 

V, 

Bibcb.* 


Mr. Heald, for the Defendant, contended, that in de> 
termining this Motion the subsequent Circuttustances 

could not he taken into the Consideration. 

'' • 

The I^rd Chancellor said, that theCourt,being in¬ 
formed of the Circumstances relating to the farther An¬ 
swer, must take Notice of them, and give them their 
due Weight in deciding upon the Motion to extend the 
Injunction; that by the Practice of the Court the Fact 
of an Answer filed was a sufficient Objection to such a 
Motion: but the Defendant having submitted to Excep¬ 
tions, and put in a farther Answer, and an insufficient 
Answer being Answer, the motion must now be de¬ 
cided, as if no Answer had been put in; and therefore, 
the Injunction must be extended to stay Trial. 

The Order was made ac<K>rdingly (a). 

THE 

faj £ae Relatione, Mr. Plaintiffs obttined the com- 
FisAer. The following Case mon Injunction to stay the 
was produced from the Re* Defendant's Probings at 
yiiter^t Book: , Law untit Aniwer/Clearonce 

TAe GoTEBiroa and Com* of Contempt, and farther 

PANT ^ tAe Royal Ex* Order. 

CIIANQR Absobancb w, 3d Fe6. irs8.—The De- 

B ABKER. feadant not having p’lt in his 

14lh Dec. 1737 .^The Answer, the Plaintiffs on thu 

Day, 





f«i$. 


1^coln’» 
^NN Hall. 


Jfaj^ I 7 .*«n THE ATtORNI& 3 S'Qi: 5 fJRflLM* eMWGiL 

Noti^ofMp. Ayraij f 

the Bill tor place in Ae Cause, the uefcnaants oly^taiued the usnal 
Want of Pro- Jej. the 2(Jtli of February, to dismiss the Bill for 

Ten»i' *" 

K • I .1 sCertincale; asnoNotel^been 

afte ” Answw ^ Plaintiff of the Intention to dlS^^ins theBill» 

i*P'“- 

plic.tion.™.,,^iiR,».»K®,W--.. ft%w 5wy?7*t? “" 

n«»M.ry; Pffl**”* ‘ 5l!®*.“* 

the Six-Clerk’i »•. 

Certificate on' 

the Motion, if th.l,^, Ii^gS(i|ft diei^ns the 

produced to extfB* 

JtegisUr, whfjy|0«f5pfei).t’^,9^)^ todmgthel^tjnctiontoltay 

the Order i. ,a^V.*B*4?gSliyfl“4JX* 
drawn «p. ». 


SSkemrM'- '"Wfdi® dtd»^ die In- 

to iUy 

been pat 

a^i^in(irdft'^the iCo4)rt>*«n’'P ^iheMaH 1p9(M-«Pi>bm 
tlh^ m la§a«:liejei /Ulib fiUgM9iM Mifimstmtok 
*1(^ii|||fat^f3^tfee»d tti *19^ 

Afidavit ‘Of Notice life- tions were taken to the An« 
jpt^,I^es|dant read, mr; bat.the Eaceptioni 
Wu ‘ibdlhi4d'^accor(i(i|f(^^^ ^ agftf 'ih erili^illftyonlhft^ 

'ilEFV wiadf^don 

ttiyient6fC4.tA-‘^< 

Inadant harinf put hi'Ms 

' tiould 
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Khould procure the Certificate: but, before it ob¬ 
tained, oh the 125th of February a Replication was filed. 

A Motion was made by the Defendants, that the Re¬ 
plication may be Withdrawn, and the Bill dismissed with 
CostsforwantofPro8ecutionasofthe20th of February; 
and that the Relators,or the Defendant's Clerk in Court 
may pay the Costs. 


1813. 

The 

Attorney 

GENf:BRti 

V, 

Finch. 


Sir ^Vatnuel Romillyf and Mn Beamee, in support of 
the Motion. 

I 

That Rule of Practice, which entitles a Defendant to 
dismiss the Bill, if Three Terms have elapsed without 
any Step taken by the Plaintiff (a)*, cannot now be dis¬ 
puted ; and few Rules have a more salutary Etl^t by 
limiting the Period of vexatious Delay. The Question is, 
whether the Defendants, being within the Terms of the 
general Rule, and having obtained the Order to dismiss, 
shall be detained in Court by a Replication, filed after 
that Order was obtained. The Bill was virtually out of 
Court the Moment the Order was pronounced; the 
Order bding the efficient Proceeding; and the Act of 
drawing it up being merely for the Purpose of recording 
it, and giving Authority for the subsequent Proceedings 
for Costs. This is confirmed by the Manner, in which 
the Books of Practice speak of the different Modes of 
meeting a Motion to dismiss; which are Three: filing a 
Replication; movingto amend, and undertaking W speed 
tlte Cause (b). . Itistroe, this Order was oBtainedin the 


(a) 1 , Pro*. Atm,. 34. Praot.226.iVetc/mdl*sPrset. 
3 Harriton'i Pract. ^5. 106. 

Pract, Reg.' 178. Tumtr*» {h) NewlanF* Pract. 

109 * 


pres 


VOL. I. 


Bb 
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Attokmey 

^EM^UAI. 

V, 

Finch. 
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prc'sent Case without produci.isj the Six-Clerk's Cer- 
tiiloale: biitby the raoderij Practice tliJit is uiuiocessary, 
^>heii the i^locion is niride; and it I** siifticient, if the Cer-^ 
tifisate is prodaccd to the Register, before the Order ii 
drawn up; although lio4 i>btained, whrai the O tier was 
made; as decided by yoiir Lordship after mature Con¬ 
sideration in Wilh V. Rugh ,‘'d^/foJloivdd by M'Mahn% 
r. iiisaon (6). 

* ^ 

Mr. Johnstfnffat ilie Relators. 

The Lord eJifAVCFtLOR declared, that the Practice 
does not require^ Defendant to hand oter to the Plain- 
fitFa Note of hIS Intention to dismisitthe Bill; that the 
Cou^desy, as it is tetiucd, among the Clerks inCourt,is 
not wholesome; being i,n direct Opposition to a general 
Rule bf Practice, Mid^doWti by the Court (c); that the 
Plracticip to ntote witltout Jtrodndihg the CcttHicate U 
established inthc Ttro Casts tailed i the Defendant mov¬ 
ing on his TUlte to havethtettfertificatB- ahd produc ing 
it, when the Order is ter boMrftfen np: a Practice too 
hmg settled'to Ife stow alltei^': that, tiil Defendants 
therefore'having a Right to tlleCertfficate hi this 
Instance, this AppHcatloir fiiiist feegrtihtei with Costs, 
to be jraid by the Redatorb. * • > > 

V i, 

Afterwards, upon the Suggestion, that the Omission to 
£1 g the RepUcadoo drad a ifwka ordered that 

the Replication should not he withdrawn; but the Infor- 
natioii was Vetuuedi iiio Reiatord payingall dkh C'oits. 

' ‘ < *( > 1 

« 

(d) 1<) FlfS. 405. • (e) yTackSon Y. Puhull, 

{b) 12 Fes, 465. Srome 16 Fct.’ flie'Re- 

Sgnt, ^fewdees fe the Wbfera/. 


OICK 
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lain 

Likcoj.n’s 
Inn Hall, 

mCK SWINTON. 

April 15. 

I N March 1804, the Defeiidapt, a9 paptaln of an Writ of Ne 
East India Merchant Ship, and William JHck^BA e^eat Regno 
Purser, being about to sail to the jEfa»t/»id»e«, agreed to discharged 
be jointly interested in the trading Adventures, Freight, with Cost^; 
Tonnage, Passage Money, and Profits, to Mhich they having issued 
would be entitled, as Captain and Purser, du^og tlic the 

Voyage, in the Proportions of Fom>hfths tQ^w»w#o», of 

and Oue-fifth to Dick. In April, ISOO, Dick died 
intestate, and unmarried^ A BUI, filed by his Admlni* jailing 
btrators, prayed an Account, and fi»e Writ of Nc cveat ^ 

Regno ^ and the Alotion for the Writ was supported by considerable 
an Affidavit, that the Pafendant was at the Decease of Hesuli n - m 
William Dick indebted to him in the Sum ,of A'iOOO this Country 
at least on account of theAf o&ies,rreceived by the De¬ 
fendant in respect of the Adventurei, &&. stating the 
Belief of the Deponent, tliat the Defendant was about to 
leave EngUmd, and to proceed fo the East Indies, or 
some other Parts beyond the Seas, being appointed 
Captain of tlie Carnatic East-Jndia^Ma»; and was 
preparing to sail in a few Days. 


Mr. Stdeboitomi ih ^pport of the Motion. 

I. * ' 1 4 * * 

The Igtt'd Qn^k^cxuqa Uiqatred to life Nature of 
the Trade; whether it was a legal Trade; and whether 
the Dealings were^suefi as were allowed to bo carried 
on by tlie ]^t-^fndia Company} tequiring the Depo¬ 
nent to ,^dd tp tUq, AffidatH, that the- Dmdings and 
Tiansactions were, as he beUeret, l^al. » 


The 


Bb2 
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ms, 

Dick, 

e. 

SwiN row. 


TheAffidavIt W 4 ^ acoordipg^ly apu'nded; stating fartlicr 
the Belief of the Deponent, that the Trade, so agpreed to 
be carried on by IViUiam Dick and the Defendant, and 
which was afterwards so carried on by them, W'as a legal 
Trade, and not prohibited by the Laws of this Country, 
or the Charters or Regulations of %\wEa»t hkdia Com¬ 
pany. Upon that Aiiidavit theXorc/ C/iancejfor granted 
the Writ; ordering it to.be indorsed for oTlOOO. 


AprH !5i, A. Motion was made to discharge theWrit ofJVc exeat 

Kegno undar tlieCircumstances, stated by tho Answer; 
that the Account had been settled by a connnoirAgent; 
leaving a Balance against the Defendantof ^391; and, 
the Defendant having been several Months in Enylaadf 
the Bill was filed, and the Writ obtained, just as he was 
sailing froip the River as jOaptmi of au India Ship in 
the usual Course, The »$hip being at Grqiveftend, he 
obtained Leave from tlic^ost /Mc^iaCoippany to per¬ 
mit another Captain tp navigate;her to Portsmouth, 
and coming to Town, put in his Answer; submitting to 
pay into Court the Balancd bf j£99l.' 

I * 

4 < f 

Sir Samuel "RominyjectA Mir. Cooke, ih support of the 
Motion, observing, that this Writ ib a Most powerful In¬ 
strument, contended',* that'sit^lf an AppHcatibn bf it wds 
an Abash, that oi%ht to be marked witli Costs: the De¬ 
fendant having been sd fong'in thfs Coobtry brithout any 
Attempt to enforce this {lemdnd' until {lie Instant of his 
Dejnirture iit the usual Course as'Capfain of M^lndia- 
mai»; when it was notorious, that hb^dobld nut bh de¬ 
tained without absolute'Ruin; and must ilihreHtdre sub¬ 
mit talhs Terms imposed $ and fiirther imdt((iiig>dia« this 
Writ was improperly applied to such a D^artUre fironi 
this Csnntry feur'a temporary Purpose witfalbiit a View 
to permaoent Residence Abroad. ' ' ' 


Mr. 
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l\Ir. Hartf for (he Pliiiiitifls, inaiiitaincd their Ri^ht lbl$. 
to this WHt 'ripon the Aflidavit of ah equitable Debt, and 
their Belief, that the Defendant was leA\ing^ the Country. 

The Lor^ G«A>crLLoa. Swinion, 


I quitca^ee, that this VVritis a inosipoweifal Instrii' 
inent; and I never apply it w ithout Apprehension. This Wnt of Ne 
C ourt has made Uao ol this ^eat preroayati ve Writ for the e real Reg no, a 
Purpose of holding a Alan to what called equitable nreroga- 
Bad. Upon this Application [ have no Doubt; havinsc ®P'* 

frequendy observed the DiflennKein (he Practice of the 
Courts of Kin^'ft Ilenrh and Common Pleak. Iii the ^ ***‘P®®*®^ 
King's Dench, if a PI.yntiif sworetoanj Debt,hofWe'Ver *^“*^^^**® 
lar^e the Amount, the Defendant was Orre^tdd; and Practice of 
obliged to find Bail for that Sum 1 believe, they have the Court of 
l.itely altered that Prac ticc • bfit the Court of Common Comman Picas 
PleaSfVrhen I wasf’hief Justice, always etit^tl Into the t® examine the 
Propriety oft'lie Affidavit j abd rednefed the Bail aceord Affidavit to 
ingly. So thi^» Writha'4 bden lUokelled Upon the View, 
which the Court'hbf^ taken i^pon the AnsWe’ras to the reducing 

Sum, for vtlilchtheDeilffidanl oUght io be Mid to BUil. 

*1 / cordinglv. 

This Writ has isH^edunde^ thei^ie Qirquraatances; a lately adopted 

Demand arising several A ears’ago; the Account settled by the Court 

by a coinmqkn Agont- that SqtUeineqt leaving a Balance of King*s 

of <£301 fo be paid by tM Defendant, knomi to be the Binch, 

Captain of an Ship, pud tho Time of her sailing 

kiipwi:i; ainl no ll^sou appears,,, why this Writ should 

• 

Jiot bayg tha^ AM might have been 

jmt ipi) qud Thing sottfod, Jong ago 1 n such a Case 
'\i, hi igaiTj^imcly pqufiopipbW^ AMtitM Pefeudant should be 
disGhargjsdyiij^ii^ofhPl^o Cuwrt foe Baloucc of <£301, 
d^duotfog foe httsfo^n put fo* I^et him pay in 

jthhhl$i»{i9olvifo.ldhefft» tP<n(iPly for foe Costs, when 

.tWfediRil, . s 

* k 


SeafoK brief,VoowMfjthcililftit efiiVir exem Uegno by 
Mr, Beamci, • . 

Bt.«' ■’ irOWARD 
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ISIS. 

Afirii 23, 

AntiSi p. 202 
Ati >>$ue (ii- 
recttd. Liberty 

for each Party 

• 

to examine the 
other refused 
without Con- 
seat. 


HOWARD V. BR VITTIWAITE. 

TTN th« Cause (a) the hard Chancellor n^aiii went 
tlirouj^hthe Circumslances; and, rcpeatinji^the Opi¬ 
nion he had formerly expressed, declared, that llieCour^ 
could not decree a specific Performance; hut would 
direct an Issue, if the Plaintiffs chose to take it, whe¬ 
ther the Defendants Solicitor u as lawfully authoriised 
to sigu the'^ Agreement; though, the PlaintifTs Solicitor 
being dead, and Ashfon^ it was said, not to be found, 
the Plaintiffs would try it with great Disadvantage; 
that, if ihe^ Plainfiffs would not try it, the Bill must be 
ilismissed: but the Court would never give Costs in 
such a Case. 

I 

Mr. Leachf for the Plaintiffs, accepted the Offer of an 
Issue; aud proposed, that each Party should have 
Liberty to examine the other af a Witness. 

The Lord Chancellor said, that was a very im¬ 
portant Consideration; and could not be without Con¬ 
sent. 

The Decree was pronounced accordingly for an Issue 
without that Direction. 

i 

{a) Repotted ante, p. ' 


WINCH 
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WINCH r. WINCHESTER. 


R«i II. 

1813. • 
/>^c. 18 . 


I N Dcvemberf 1809, the Plaintiffs, ns Trubtccs uii<lejr Puichaser not 

a Deed executed by Edward Jewhuriitf put up to entitled to an 

Sale by Auction an Estate described by the JPurticuleir Abatement for 

as “ euntainiiig; by Estimation Forty-jpne Acres, be the Deficiency in 

“ same more or less,” and as being in the Occupation Quantity; the 

of Edward JewKurnf. At the Sale ./o/m as ^ 

the Agent of the Del.nduiit, became the Purchaser; 

and signed an Agreement for that Purpose; and shortly ^ . *^* ?* 

after the Sale entered into Possession.* The Bill pray- ^ 

^ '* timation 1* orty- 

.d a tpe-dae Pcrfcrmiuice. ^ 

the same more 

The Dcfeiidant by Lis Answer stated, that he was 
induced to purchase uiulcr the ^inprcssipn, tliat the Pirol Evi- 
Farm contained the particular (^luyitity of Land alleged; denceof De- 
that bis Agent previously to t^c S^ile had been inform- elaiations by 
ed hy Jpmhurstj iii aiiswVr to an liupiiry, that the Estate the Anctioiieer 
consisted of Porty-on 9 Acies; and had at the Sale and at the Sale, 
previously to its conimencing publicly asked the Auc- warranting the 
tioneer, what Quantity he sold the Farm for; who re- Quantity, re¬ 
plied, “ Forty-one Acres;” adding “ if the Purchaser in 0{)- 
does not like to ta^te it so, it “ shall be measured: and if to a 

it proves more, the Excess must be paid for; if less^ an Per- 

Abatemeni sUnll be made.” The Answer farther stated ^®timnee, on 
that the liOiid had been since measured, and nmounted t|***Diound of 
only to between Thirty-five anti Thirty-six Acres; but 
the Defendant submitted to perform the Agreement, 
having an Abatement for the Quantity of liUiid deficient. 

Sir SamuelRomilly, andMr.iVem/rttK/, for the Plain-i 
tifib, insisted, that aspecificPerformance must under the 
Circumstances be decreed: and mentioned 

B b 4 Clowe» 
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1812. Clomdef'a/, an Au&ority^ 4hat parol Evjddocr' o( Do* 
olarateoa^by the Auelioibeer cannot be noftd to explain 
iWnitA theJpartioalar of Sble. 

* V4 

Wllft^ncfVKk* ^ Mart, and Mr. Qrmwood, for dio l>efcndant. 

t i 


ThsMhttifBk o/fhe Rolls. 

^fhis SMU 4c6ks *io compel the Defendant spOcificafty 
to perfbvdi bn Agfecment, into whlrh ho enterod for the 
Pnrehase of an E8tat0,'whicl)lindbelonged tot/rwhurst, 
■who convey'cd to the PlalntiiFs, on Trust to sell for the 
Paynietit of hts Debts. ThePfainfifFs, as Trustees,put the 
Estate up to Said by Auction in 1809. The Defendant 
through hisFather-in-law A i/erstwas ihePurchascr, ^ ho 
signed (lie Agreement on the Particular The Descrip¬ 
tion of the Estate in the Particular represents it as con- 
taininghy Estimatiou Forty-one Acres, be the same more 
or less The only Dbjedtion made is, thal: t^he Estate 
"docs 'not contain porty-onc Agres; hut upon ngieaiure- 
incnt appears to heless than tliat Quantity by Five A^rcs 
and a Fraction the Defendant insisting upon an Abate¬ 
ment out of fhePurchase-anoneyford^isDi&rcnce; first, 
upon the Specification of Quantity in thcParii^ular^ next 
upon theOroilnd of a Representation, W Warranty, ver¬ 
bally given by the Auctioneer at the Tundof the l^sdo. 


As to the First, the £i!edi ofilie '^ords*‘^morc^or1cssJ*’* ad^ed 
Effert of the to the Statement of Quantity, has never tleeU yet abs'o- 
Woids “ be the ]utel|'^^edby«DecisiQD(/i);beingcpnfiderpd,^ec^^^pies 
suiie more extending only to pover a small Dif|pj»pn^ ji;hp 
“ ® Way, or the other; sometimes, as leaving 

altogether uoeertgiQ,apdtbFowingup^the^irel^^^t|ie 

<4 a <md tee (ft) . 

Necessity 
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Necessity of satisfying himself with regard to it. Intlds 1812. 

I nstance tlie Description is Tendo'ed/stiU more loese'by 

the Addition of the Words “ by'£stiinatioD/* Tlio WwSn 

estimated Extent of Ground frequently proves quite dif- 

icreiitfroitt its Contents by aelual MeasureimlaihV It 

cannot be contended, dial the Terms “ estimated” and 

“measured” have the same Meaning, If a Man were 

told, that a Piece of Land ^rts never measured) but is 

estimated to contain Forty^'Cne Acr«s, would- d’^t lie- 

presentation be falsified by shewing, tha^ when measur* 

ed, it did not contain the specified Number of Acres 

1'hc only Contradiedon to that Proposition would be^ 

that it bad not been estimated to contain so mncht 


Supposing, that the Vendors knew the true Quantity, 
it would be a different Question, whether by the Use of 
such Phrases they could he protected from the Obligation 
to make it good. Some Attempt \Yas made to affect them 
with such ICoowledge through tfie Medium of J^w- 
hurst , who, according to the Testimony of oneNoakef, 
when a Valuation of the^oiids in the Parish was making 


by Direction of the Parishioners,,b^ted to the Valuers the 


Contents of bls^jp^arm^, as amounting only to Twenty-nine 
Acres,exclusiveof Hedges, Hoads, apd Waste, and said. 


the Map Acc^cyint was Thirty-sU Acres 'y and then one 
iSpringet deposes, ti^at Two or Tlureo Days before the 
SdleJemhurtit walked over the Farm withliim, and spe¬ 


cified the Contents of t^ dificrep(t Fleld^^ which, bqing 
added together, amouqfe^ to Forty-ope ^^eres* 


’ * I • df ^ 

Wh&t cleiehuy#t*s own Knowledge, or Bdief, was upon 


well ]^( 


ihfs ^ujl^ect lii n^ ascertained. lie may as well l^c sup¬ 
posed‘t6hl4^le]iUTpdselly under-stated the Quantity on the 
(iiie Oc^dsfo^ )lk W^ave over-staied it on the other; but. 


he |h0 shewn, that thePlaintifib knew 

any .Thing of either Statement. It'does wi appear, that 
' i ^ Jewkur$t 





If!?. *ftmhwr$t was; employed byiheoo toshcMy>i?4^CfibeytIie 

Lands ; or* was in any way their A^'iit. They, are tbeirer 
fore not bound by any Representation of his; and» putting^ 

WnteansTBa must be putt out of .the. Questioii# l.douot' 

conomvo, tliattlie Defendant is untitled, to ;at^.AbatelnelU* 
outofdiePujrchase-iiioncyfortheDefiGietieyofQaantity* 

The. Question, then is as to tlie Aduiissihiitty; and 
next os to tltc.^uffiQicncyt of the Evidence* of the Auo> 
tioneer’s Doolaraiioii at ilie Sale. The Defendant says» 
Ayeraty bis< Ag^n.t» distinetly inquired of lbeAuet)eoeer> 
for what.Quantity ho sold the Farm; atidthe Auetbueer 
answesed we sell it fon Forty*cnte Acres; hut) if the. 

Purchaser docsi. not like to take it so. It shall be 
** measured; and, if it proyes more, the JElxeess must be 

paid-for; if less, an Abatement shall be made.'* 

I 

As to the Admissibility of jtbo Evidence, it must de¬ 
pend upoti the Pnrposo, for which, it Jb produced. 1 f the 
Defendant insists, that, tlie Evidencebcing received, he 
will befeidliled toibave the Conti'aet performed with an 
Abatemeot of the Pricei 1 think it not admissible for 
that Purpose; as the Ceu^t cannot^oxecute in his Favor 
a written Agreement with a Variation .introdueed by . 
parol Testimony:, but. If he says, hewasidbeeiveil by 
this Representation^ and therefore was indMieed by Fraud 
to enter into the,Contract, aiid,Qfrera,the, Bridenee for^ 
the Purpose^of getting rW ofsswph Contempt ahogetheri 
for that Purpose, 1 tlunk, it may be.*received} as,, if sucln • 
a Peclpfation was made by the Auctioiiper„it would un- 
douUedly be fmudulent and unfair in fhp Piainti^a^to 
insist upon the Es^ecution tbe.^ontiacty ^nplgiying. 
the Defendant, the. Penefit oi^ that, Declpratipn (gy!, . 

faj The Marquisof Town- l65i and tfoe.i Referiaacss* 
aJ^dYjSt<mgrohmt6y^*9^» Cipuifa 
Jtemskeifom v. Goaden, Ante 


With 



CA^ES IN ^chancery; • 

" Withrijgiird tothfc Evidence itself, Three Witnesses 
depose positivly to the Declaration, as made by the 
Auctioneer in the Terms I have mentioned: Two, of the 
Name of Springetf do not recollect, that it was preceded 
by an Inquiry from any Person: but Ayeret says, jt<wa$ 
an Answer, made to an Inquiry by him in tiie Hearing' 
of all the Persons present; and Two of the Plaintiffs he 
says, were present, and did not contradietthe Auctioneer. 
On the other Hand, the Auctioneer,bQing examined, does 
not in plain and explicit Terms deny such Declaration; 
but says he did not make any Declaration contradictory 
to the Representation by the Particular; undtlMhe was 
not authorized to make the Declaration, specified by 
Ayer^t, and stated in the Answer; not, that he did not 
make a Declaration in those Words. That Declaration 
is therefore made out sufficiently by the Evidence. 

• 

It is said for the Plaintiffs, that, at most, this gives an 
Option to the Defendant either to take the Land as 
Forty>onc Acres, or to have it measured; and that by 
taking possession, and *begihing to cultivate the Land, 
he waived that Option, and consented'totake it as Forty- 
one Acres: but, if the parol E'^idence is to be taken as 
the Rule, the Defendant was to have the Land, be the 
Quantity what it might: .the HfeasUrenieiit was material 
only to ascertain the Frice; and therefore Was in Time, 
ifbeforethe Payment. ' Several Observations were made 
upon the Incmi^tency of the DefendanCs Conduct on 
the- Supposition, that the Paymeut Was tobeby Measure¬ 
ment ; if so, the MeaSuril)g wsfe as much of course as the 
valuing of t^BTimber; or the Stock; andyctiioPropo* 
sition came from the Defendant for Measurement; and 
it was by were Accfdent, that, the PeinsOns, %vho were 
to value the Timber, noUbeiug able to agree upon the 
Value of a Copse-wood in one Fields and having tlia^ 

. measured, 


m 

181 $. 

WlNCW 

w 
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« ^ ^ . 

measured,/! said, asthcy wercMiieasuringPart, they 
might as well measure the whole. The Defendant 
thought so httic of raeasuj’ing tlie Land, that he ap¬ 
pointed a Day for finally settling the Business, not 
Knowing that any Measurement had taken place; and 
at that Meeting he was'itilbrthfed by A‘yernt of the Mea¬ 
surement and llie Hc^ijilt. Upon that a long Negocia- 
tion nud^Correspondeucc took place, and several l^feet- 
iugsi and a^,|}Onc oj[ them did,the Deiendant insist upon 
tins paM li^^n4r.^tU)n, supposed to have been made at 
tilt; i^uctioi^^ wl\jereai> Obje(.iiou was p^aiu, no 
Mattcr»,tYlMt dm .Conditions ofjSalo import, the Auc¬ 
tioneer did say distinctly, that the l^and was to be mea¬ 
sured, and to be paid for ai cordingly. 


Tbe^e Circumstaneiis throw n Degree of Doubt upon 
the Evidence; but arc not sufiieiept to impeach its 
Veracity, particularly in the Absence of a plain Denial 
by the,^pdoi^^f^,hiim^^l|[i w^|i tl^is Circumstance, 
that a Witpea^repr^sen^ifaie .^ctioneec;tol)<tya said, at 
a subse<iuei|t JPfriq^ jl^ijhafdid sel|, Forty-one 
Acjpes; aijd ifit^urnejdpl^fjie^s^tjiero jihpld^be an Abate¬ 
ment. Answer ,%rfgpre ^ertipg, ^at such De¬ 
claration was af tliphlalo, if^pjpGieient^ iimdciout;; 
and 9 oi^spc|i 4 ent|y^,% ^5^efendaiijt^op«i9l fe^^eompfilled 
tp tak? If^p.^iUnot 

take it, the DUl.mmjt ffithpptCostpj 

ajsthe l^efence is o^, to w;ki9h resort untd 

after the Institution of the Suit. 
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BOYD ». HEINZELMAN. 

O N tile 28th of January the Defendants, having put 
ill their Answer, obtained an Order, that the 
Plainfifts should elect, whether they would proceed at 
Law or in this Court; on the Allegation, that the 
Plaintids proseeiited the Defendaitts at I^^w, and in this 
f’ourtfur one and the same Matter, whereby tjiey were 
<loitbly vexed fa), 

A Motion wis made by the PlaintifTs to discharge 
that Order with Costs for Irregularity; as obtained on 
a false Allegation (h). 


LlNCOliN*! 

Marth 31. 

Aprtl Sm 
Suggestion, 
that the De¬ 
fendant IS 
doubly vexed 
by Suits in 
Equity and at 
Law for the 
same Matter, 
ascertained by 
Reference to 
the Master. 


Mr Leach, and Mr. Sha<Mett, !n supportof the Mo¬ 
tion, contended, that this OrdeV was obtained upon a 
fal*.e Allegation; and fhe Plaintiffs, being, as in the 
Case of a Mortgage (c), entitled io proceed both at 
Law and in Equity,could Hot be put to Election; that, 
having Bills of Exchange, they werh at Liberty to pro- 
deed on those Bills at Law, and to coifie into this Court 
to* establi^Ai their* LieU Oft the Qbods, coUsignedio the 
Defendants to SUSwdlr the D^bt * a collateral Security 
not having thfe' Eflfecfrbf feh^asiug the perkonot Beihedy. 

Sir Samuel Romilly, for did Defendanto, insisted, tliat 
it was of course to put a Party to elect. and if he 

(а) See Janes v. Eatl (c) See Lyster v. Dolland, 
Staffard.i P.Wms,SO,nad 1 Fes, jun. 431, Booth v. 
JNot«(&}as to this Practice. Booth, 2 Atk. 342. 

(б) BuUer v. Butcher, 2 

Dkk, 9 ^ 8 . 


objects? 







nts. 

V«*v«0 

Boyo 

to. 

li4cn«2r2LMAN. 


objects, thcuMial l^actiecisa Rctbrencc to the Master j 
that this bears ho Resemblance to a Mort^ije; bcini^ 
a personal Demand in Equity, and a personal Demand 
at J^aw: a Suit and an Action for one and the same 
Matter. 


The Lord C ii vxc sLcoa. 

Tim only Questson is,' 'whether the Court is in the 
Habit itself of looking into the Matter, to see, whether 
the Su^estionis false, or of sending it to theMasterto 
ascertaui the Eact. As far as my own Experience goes, 
when an Order, proceeding upon such a Suggestion, is 
questioned, the Oourt does not take upon itself to cxc- 
mine it, but scuds it to the Master: and the Principle 
of that Proceeding is, that, lliongb the Fact maybe soiue> 
times a very simple one, it is often yery complicated; 
and, if the Court were to examine it in the on« Case, it 
must in the other; aqd there would be no End to the 
Inconxenienee. 

Mr. Leachj mrationedthe Case of Momaeley v. Bma* 
naM, from the Book. 

Tha Lord CoAXCBLLoa, having read the Note, said, 
that 'Was the Course; ahd* the Order might be madecon* 
forxnably to H. ' 

The Order was accordingly made in the I'erms of 
HouaaUjf v. Btameit {a)^ 

fajMouseleyv.BaanetttSSd inst. suggesting, tiat "the 

Feh, 1790.—Reg. Lib. B. Plaintiff prosecuted the De« 

] 789, Fo. SIS. fendant both at Law arid iri 

By the Order,reciting, that this Court for one and the 
by an Order made iu this same Matter, whereby the 
CWethelOth Day of Fed. Defendant was doubly rexcd. 

It 
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it prdcrqd. tlwt ^lie Plain- 
tilf, bisCltrk uitCou«’t, aiiid 
Attorney at Law, having No¬ 
tice thereof, should witlmi 
Ei,>lit Days after su( hNotice 
tudke his Election, iii which 
Court he would proceed, and 
if the PiaiiitiiF should elect 
to pioceed in this Court,then 
the Plamtid’s Proceedings at 
Law were thereby stayed by 
Injunction, but if the Plain- 
tid', should elect to praj^ced 
at Law, or in Default of 
such Election by the Time 
afoies>aid,.then the Plaintiff’s 
Bill was from thenceforth to 
stand dismissed out of this 
Court as against the Defend¬ 
ant with Costs to be taxed. 
See. and stating, that itjwas 
alledged, that the said Order 
n 08 obtained on a false Sug¬ 
gestion, for that the Mattera, 
for winch the Plaintiff is pro¬ 
ceeding at Law and in thia 
Court, are not the same, 
but distinct Matters, and 
therefore it was prayed, that 
this Order might be dia- 
cliarged, and that the De¬ 
fendant might pay to the 
•Plaintiff tliaCosts of this Ap¬ 


plication to be.htxeds bis 
Lordsii^p doth older, that it 
be referred to the wnidMaster 
to see, if the Plaintiff’s Pio- 
ceedings at Law and in*thi^ 
Court are for and touching 
the same Matters; and he is 
to state the same with his 
Opinu»n*thereou to theCdnrt. 
but the Plaintiff is to be at 
Liberty to proceed in the Ac¬ 
tion atLaw in the meauTime' 
The Master made his 
port, be^ing Date the 13th 
Day of April, 1790 ; and 
tiiereby certified, that he was 
of Opinion,that thcPlaintiff’s 
[Proceedings at i.aw, and in 
this Court against the De¬ 
fendant were not for and 
touching the same Matters, 
and on the i6th April, 1790, 
the Plaintiff applied to the 
Court to discharge the Order 
of the 10th of Feb. and that 
the Defendant might pay 
unto the Plaintiff the Costs 
of the said Reference^ and 
also the Costs of this Appli¬ 
cation, to be taxed by the 
i^aster; which the Court or¬ 
dered acrtirdinly. -—Reg. 
Lib. B. 1789. Fo. 157. 



In the Vacation ^rfter Hilary Terniif' the 
folipwing Apjjpoi-ntmcntb took place^: 

r 

Sir Thomas l^lumer^ His Majesty’s At¬ 
torney-General, was appointed ViceCkan-~ 
oellor of England under an Act of Par¬ 
liament passed in this Session. 

Sir William Garrow, Mis Majesty’s 
Solicitor-General, was ,appointed Attor- 
ney-Generah 

Mr. HallaSi Cheif Justice of Ghesteri 
was appointed Solicitor-GeneraK 

In Easter Term Mr. Richards was ap¬ 
pointed Chief Justice Of Chester, 


rSD Of TtlJk tieOND PvfiT. 


n' < n i l - I ■■ 

Frinwr, Ptatr^wUif il«w, Londov, 
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1813, 52 Geo, S, 


HUMBERSTONE r. STANTON. 

• 

Joseph Judge byhls Will, dated the 4tliof May, 
1781, giving £7oO 3 per Cent. Bank Annuitm to 
Trustee:} for his Wife for Life, and directing them to sell 
out ,£50, Part of such *Bank Amuitie$, for placing out 
his Soir Joseph Apprentice, proceeds as follows: “ And 
** from and after my dear Wife’s Decease I give and be- 
" queath .£450 of the said Stock, or in case the £50 
** Stock shall be sold to put foith my said Son Joseph 
** an Apprentice, then and in such Case only ,£400 of 
** the said Stock to my said Son Joseph tolie transferred 
** to him nil his compleating and fully accomplishing his 
** Apprenticeship; and the Interest, Dividends, and Pro- 
** fits, diereof in the mean Time to be applied by my said 
** Trustees for his my stud Son Joseph*a Cfothing and Ne- 


Rolls. 

1813, 

Jan. 28. 
Peb. I, 
Bequest to a 
Son of the Tes¬ 
tator on liis 
accomplishing 
his Apprentice- 
sltip, with the 
Dividends m 
the mean Time 
for Mainte¬ 
nance; and in 
case he shall 
die, before he 
accomplishes 
his Apprentice¬ 
ship, then and 
in such Case to 


the other Children. 

I'liu legacy lapsed 1^ the Death of the I.egatec, having accomplished 
his Apprenticeship, iu the Testator’s Life. 

Vol.l. C c 


cessaries 
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1813. 


Humber- 

STOKE 

V. 

Stakton. 
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** cessaries* during and until he hath accomplished his 
“ Apprenticeship; and in case my said Sou Joseph should 
** die before he accomplishes his Apprenticeship, then 
and in such Case I give the said 450 Stock, or .£400 
“ Stock, as under the aforesaid Bequest it may happen to 
" be, to iny aforesaid Son Richard, and my aforesaid 
** ^rhree Daughters Annef Elizabeth, and Marpf or to 
" such of them as may be living at the Time of this Con- 
** tingency happening, equally to be divided between 
them Share and Share alike: but if any of them should 
** he dead at the Time of such Contingency” the Parents 
Share to devolve to the Issue. 


The Testator bequeathed the Residue of his personal 
Estate to his Wife; appointiAg her and lliree other Per¬ 
sons Executors.' After the Execution of his Will he 
placed his Son Joseph out an Apprentice; who, liaving 
compleated his Apprenticeship, died in September, 1790, 
in his Father’s Life-time^ who died in January, 179^. 

The Plaintiff, as the personal Representative of the 
Testator’s Widow and residuary Legatee, filed the Bill; 
praying, that she may be decldfred entitled to the .£450 
Stock. 

Mr. Hart, and Mr. Bell, for the Plaintiff. 

The Persons, to whom this Legacy of Stock is given 
over upon the Death of the Testator’s Son Joseph before 
his Apprenticeship accomplished, are not entitled in the 
Event, that has happened; but by the Death of the Le¬ 
gatee in the Testator’s Life it falls into the Residue as a 
lapsed L^acy. Tlie Bequest over, only upon an Event, 
which never happened, cannot take Effect, as if that 
Event had happened. The Cases, J<mes v. Westemb (a), 

(a) Pre.inCh. 3lG. 


and 
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and Statham t. Bell (a)t where, the Limitation upon the 
supposed Pregnancy of the Testator’s Wife was established, 
though she proved not to have been pregnant, and there¬ 
fore the Event contemplated never happened, are distin¬ 
guished in this Respect; that the Legatee under tliis Will 
lived to attain the Period, at vvhicii his Legacy was to 
vest: an Event, the Con>pletion of which within thf 
Terms of this Will destroys the Limitation over: the 
Legacy failing afterwards, by the Death of the Legatee, 
not before the Period, at which he would have taken a 
vested Interest, but during the Testator’s Life; the cora- 
nioii Case of Lapse. The Case of Norlliey v. Strange (b) 
also was upon the Ground, that the Legatee died befoie 
the Testator, and under Twenty-one: but there is no 
Instance, that, the l^egatce dying after having attained 
the Age of vesting, the limitation over was allowed to 
take Effect on the Ground, that the Legatee, not having 
survived the Testator, never actually received the Legacy. 
In the one Case the Testator contemplates a particular 
Event, as preceding the Umilatioii over; and, if that 
Event never happens, the preceding Estate being removed 
out of the VV’ay, whether by the Person to take never 
coming into Existence, or jlie Life not enduring to a par¬ 
ticular Age is immaterial, the Limitation over is brought 
forw'ard; and takes Effect: in the other Case the Event 
has happened, upon which the Will declares, that the 
Limitation over cannot take place; and die general Law 
determines the Legacy lapsed, as if there was no Dispo¬ 
sition. 


1813. 

Humber- 

stone 

V. 

Stanton. 


Sir Samml Romilli/f and Mr. Grhnu'ood, for the De¬ 
fendants, claiming under the Limitation over, contended, 
that this fell within the Case of Jones Westcomh: a 
mere Question of Intention, whetlier, if diis Son could 


(a) Covyp. 40. 


(h) 1 P. W. 3^. 


CcC 


not 
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1813 . 


lIlTMBER- 

STONE 

V. 

Stawton. 
Feb, 1, 


not take, tbe Legacy should not go over to the othcf 
Children. 


The Master of the Rolls. 

It being sufficiently proved, that the Son complcated 
thb Term of his Apprenticeship before the Testator*i 
Death, the Question is, whether by his Death afterwards 
in the Testator’s Life>time tlie Request over takes Effiect. 
It seems formerly to have been a Question, whether a 
Bequest over in case of the Death of the Legatee before 
a certain Period could take Eilect, when he died during 
the Testator’s Life, though before the Period specified. 
In the Case of Willing v. liaine(a) I.egacies were given 
to Children, payable at their respective Ages of Twenty- 
one; and if any of them died before that Age, the l^c- 
gacy, given to the Person so dying, to go to the Survivors: 
one having died under T\veii(y>one in Uic Life of the 
Testator, it was contended, that his Legacy lapsed; and 
did not go over to the Survivors. The Argument was, 
that the Bequest over could not take place; as " there 
** can be no Legacy, unless the Legatee survives the Tes- 
** tator: the Will not speaking till then: wherefore this 
** must only be intended, where the Legatee survives the 
** Testator; so that the^ Legacy vests in him, and then he 
** dies before his Age of 'I’wenty-one.” 


Bequest over 
in case of the 
Death of a Le¬ 
gatee before a 
certain Period 
takes Klfect on 
his Death with¬ 
in that Period 
during the Tes¬ 
tator’s Life. 


It was however held, and is now settled, that in such 
a Case the Bequest over takes place. Here however it is 
conteuded, that though the L^atee has survived the spe¬ 
cified Period, or Event, and though the Contingency, 
upon which alone the legacy is given over, has not hap¬ 
pened, still the Bequest over is to take Effect. If Joseph, 
having compleated his Apprenticeship, had survived the 


(a) 3 F.WiU, 113 . 


Testator, 
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Testator, it is clear, that the Legacy would haye vested 
ill him absolutely: for its being given from and iniine> 
diately vifter the Death of the Person, entitled for Life, 
would not have suspended the vesting. The Event, which 
was to bar the Claim of the Brothers and Sisters, has 
happened; as he compleated his Apprenticeship before his 
Deatli. His Death in the Testator’s Life produces Lapse; 
and lets in the residuary Legatees. 


1813. 

Humbp.h*’ 

STONX 


StanTON. 


Tnierc are Two Cases decisive upon tliis, Calthorpe v. 
Qongh (a) and Doo v. Brabant (b)^ fn the former 
.£j 0,000 was bequeathed in Trust for the separate Use of 
Lady Gougliy and, in case she should die in the Life of 
her Husband, according to her Appointment; and for 
want of Appointment, apiong the Children: but, if she 
should survive her Husband, then the whole to her. The 
Event, in which the Children were to take, did not hap¬ 
pen: that, in which she was to take absolutely, did: but 
she died in the Testator’s Life; ai\d it was determined to 
be a Case of Lapse. In Doo v. Brabant a Legacy was 
bequeathed in IVust for Sarah Counseli, until she should 
attain Twenty-one; and then to transfer to her: in case 
she should die under Twenty-one leaving Children, in 
Trust for her Children; and if she should die under 
Twenty-one without leaving a Child, or Children, or 
being such they should all die under. Twenty-one, over. 
She attained Twenty-one; married; and had Children; 
but died before the Testatrix; leaving Two infant Chil¬ 
dren surviving her. Lord Thnrlow according to Brozrn 
teems to disapprove of Calthorpe v. Gough; and to in¬ 
cline to the Opinion, that upon Jones v. Weslcomb and 
otlier Cases of that Class the Children sliould be let in to 
take; but sent a Case to the Court of Kitlgs Bench; 

(b) 3 Bro. C. C. 393. 4 
Term Hop. 70 b*, 

C c 3 who 


Lapse by 
Death of the 
14 ‘gatc‘e in the 
Lift* of the Tes¬ 
tator, though 
having sur¬ 
vived the Pe¬ 
riod, at which 
the Legacy 
was to vest: 
that Kvent not 
being provided 
for. 


(aj 3 Bro. C. C. 395, n. 
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1813. 

Humber- 

stone 

®. . 
StANTON. 


who held with great clearness, that the Children could 
take nothing. Lord Kenyon says, ** if this Event had 
** occurred to the Testatrix, most probably she would have 
** provided for it, and given the Money to the Grand- 
children ; but, as she has not done so, we cannot make 
** a Will for her.” 


Lord Ahanley had made a similar Observation in 
Calthorpe v. Gough. 

Here the Testator has left his actual Intention, at least 
as much unexplained as in those Cases. Therefore 1 
must abide by the Words; and according to them there 
is no Foundation for the Claim, set np by the Defendants. 
The Plaintiff consequently must have a Decree. The 
Costs of all Pfirties should come out of the Estate; being 
occasioned by the Ambiguity of the Will. 


Kolls. 
1813, 
Feb, 4. 


SHEATH YORK. 


Testator, a 
Widower, hav 


J^ENRY Clarke by his Will gave to Trustees all his 
real and personal Estate upon Trust to sell; and 
ing a Son and Payment of all his Debts, &c. to place out the 

Residue of the Monies, arising from such Sale on 
all his real and Government or other Security, and pay the Interest, &c. 
persdnafEs- towards the Maintenance And Education of his Son John 
tales ill i'rust, and Daughters Maty «iid Elizabeth^ until they should 
subject to 

Debts, for those Children, and in case of their Deaths over. Marriage 
and the Birth of a Daughter, held a Revocation of the Will in the 
Ecclesiastical Court, (against a former Decision) not a Revocation of 
the Devise of the real Estate, 
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attain Twenty>one, and then to pay the Principal equally 
unto and amongst his said Children: but in case*ail his said 
Children sliould die under Age and without leaving Issue, 
then upon Trust to pay the Residue unto his Cousins 
Peregrine Clarke, Henr^ Clarke, and Mary, the Wife 
of Joseph Fowdrell: and he appointed bis Trustees 
Executors and Guardians of his Children. 

At the Time of making his Will the Testator was a 
AVidower having the 'I'hree Children only named in his 
Will. He afterwards married a second Wife by whom 
he had Issue one Daughter. He died in November, 
1810; and his Son ./o/m C/ur/ce died an infant in iS'ep- 
tember, 1811. 

A Suit having been instituted in the Prerogative Court 
of Canterbury, that Court decreed, that the Will was 
revoked by the subsequent Marriage and Birth of the 
Child. A Bill was then filed by some of the simple 
Contract Creditors of the Testator against the Executors 
and Trustees of the Testator, his Two Daughters by the 
first Marriage, and those in Remainder, &c. praying an 
Account, Payment, and Sale. 

Sir Samuel Romilly, and Mr. Ileald, for the Plaintiffs: 
!Mr. Agar, for the Defendant York, and Mr. Winthrop, 
for those in Remainder, claiming under the Will. 

With respect to the Proposition, that a Will is revoked 
by a sidisequcnt Marriage and Birth of a Cliild, the 
Testator having Children at tlie Time of making the W ill, 
there is probably no Authority to be found except Thomjh 
son V. Sheppard, briefly mentioned in the Margin of 
Ambler (a); according to which there is, a Revocation 

(a) Jackson y. JIurlock, Lanoe, Atnbl, 56l. 

AmbL 490 , and Parsons v. 

C c 4 


1813. 

SlIEATlI 

V. 

A’ouk. 


under 
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1813. 

SaBATlI 

V. 

York. 
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under those^Circuinstanceii. It is not however necessary 
to determine that general Proposition: the Question here 
being simply, whedier a subsequent Marriage and Birth 
of Children are a Revocation; the Testator having at the 
Time of making his Will a Son by a former Marriage. 

It is not easy to discover the Principle, upon which 
these Cases of implied Revocation have gone^aj. The 
first Case, in which real Estate was involved, is Christopher 
V. Christopher (h): but in Doe on the Demise of Lan^ 
cashire v. Lancashire (c) Ijord Kenton puts it on a 
very different Ground, an implied Condition, annexed to 
the Will itself at th^ Time of making it, that the Testator 
does not then intend it to have Effect, if there should be 
a total Change in the ^Ituaiiou of his Family. In this 
Case, taking the A^Iarriagc and Birth of a Child to be a 
Revocation, no Benefit, would, as far as the real Estate is 
concerned, result to Children of the second Marriage; 
the whole of the real Estate devolving upon the Son by 
the first Marnagc; and that Effect of the Law cannot 
be controuled by any presumed Intention in Favor of 
Children by the second Marriage. What Inference does 
the Marriage afford, that ihe Tectator meant to deprive 
his Two Daughters by the first Marr'age of their Pro¬ 
vision? Suppose a Testator died seised of Gavelkind 
Land, and other Propertyhow could the Court interfere 
without an Inquiry, not merely as to the State of the Pro¬ 
perty but of the Family; and where would the Incon¬ 
venience slop? Suppose a Daughter by the first Marriage, 
and a Son by the second: what would be the Effect of 
holding the second Marriage and Birth of the Son a 

• 

(a) See 2 ISonbL Treat; 1771. Sec 4 Burr. 2171, 

Eq. p. 350, Note (b). 2182. Doug. 35. 

(b) 2 Dich. 445. In the (c) 5 Term Rep. 4p. 
fJourtof E^cchequcTf Jul^ fith, 


Bevocation 
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Revocation but to give the Estate to the Son? These 
Cases may rve to shew the Difficulty of applying tiiis as 
a general Rule, with reference to the Interest and Con¬ 
venience of Families. In the Case jKj 'parte the Earl of 
Ilchester (a)t Marriage and the Birth of Children were 
held not to be a Revocation; the Wife and Children being 
provided for by Settlement, In Brady v. CiibitU(h), 
Mr. Justice Buller lays it down, tliat implied Revo- 
cations must depend on the Circumstances at the Time 
** of the Testator’s Death ” All the Cases have pro¬ 
ceeded on the complcat Alteration <^f the Circumstances 
of the Testator’s Family; to which his Intention could 
not be presumed to apply; as by the Marriage of a 
Bachelor with the Birth of a Child: but Marriage alone 
is not such a Change and, therefore, has not been held 
a Revocation : nor the Birth of Chiitjrcn by a Mariiage 
subsisting at the Date of fnc Will. The Result of all 
the Authorities is, that, where a Testator hiis made an 
express Provision for his Children, no Circumstances 
shall by Implication revoke that Act, wbich he was bound 
in Duty to perform ; on the contrary the Provision shall 
rebut the Presumption of an 1 iteiuion to revoke: Gray 
Altham(c). In the* Case of Kenebels Scraflon(d), 
Marriage and the Birth of Children did not revoke a 
Will, contemplating and expressly providing for future 
Children. 


1813 . 

SlIKATH 

V. 

York. 


CaJ 7 f^<s. 34.8. 
fb) Doug. .31. 

(c) Cited in Jackson v. 
Hurlock, Amb. 4t)0. 

(d) 5 Fes. fi()3. 2 East. 
530. Soo Lord C. £Wo«’s 
Observations on this Case in 
his Judgment in IVilkinson 
v. Adanif post. It is a re¬ 
markable Instance of the 


Inconsistency, to which these 
Presumptions lead. The Chil¬ 
dren of M. A. Simpson by 
the Testator could not take 
under that Description in his 
•Will, except by the Eflect of 
the veryCircumstanccs, (their 
Birth in Marriage) from 
which the Revocation of that 
Will was to be presumed. 

The 
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The Case of Thompson v. Sheppard was no Decision 
on real Estate. By the Register's BookCa^ it appears. 


Ca) Thompson v. Sheppard, 
5th December, 1779‘ (E^g* 
Lib. 1/79- B. Folio J25.) 

WUliam Myall, in tlie 
Year 1760 married his first 
Wife in England: she died 
in 1769 i leaving by him SC" 
vertil Children, the Defeu- 

I 

dants. After her Death he 
made his Will, dated l5th 
December, 1771% havi ng Freo- 
hold and personal Estates; 
and gave the Residue of his 
Estate and Effects t6 the De¬ 
fendants, Sheppard and Diif- 
Jicld, in I’rust to sell and 
divide uinung his Children 
by bis first Wife; and made 
tlicin ExeCvitors. Afterwards 
at Jamaica in May, 1772, 
Myall married the Plaintiff 
Martha, (afterwards Wife of 
Plaintiff Thompson') by whom 
he had Two Children, one 
of whom died in lus Myall's 
Life-time, and the other was 
born after his Death. He 
tiled 20th March, 177-1', at 
Jamaica. Suits in the Ecclo- 
siastical Court had been com* 
menced by Shepard and* 
Dufficld to obtain Probate, 
and by the Plaintiff Martha 
fur Adniini.'>trutiun as on an 
Intestacy. The jjill prayed a 


that. 

Declaration, thatilfya/fmight 
be declared to have died in¬ 
testate; and to set aside a 
Deed of February, 177S, 
which the Bill alledged, the 
Plaintiff Martha had been 
Iruudulcntly induced by 
Sheppard and DuJ/ield to 
execute; whereby she gave 
up the Right to Administra¬ 
tion ; and for the consequent 
Accounts of his Estate. 

The Court decreed, that 
Sheppard nudDuJield proceed 
in the Suit, instituted by them 
in theSpiritualCourttoobtaiii 
Probate; and that the Plain- 
tifi' also proceed in the Suit 
coniincnccd there by her, in 
order to determine the Ques¬ 
tion as to his Will, indepeii- 
dant of the Deed of February, 
1775, which was not to be 
produced or made Use of in 
the said Suits in the Deter¬ 
mination of the Question; 
and referred to the Master 
to take the Account of the 
personal Estate. 

Nothing material appears 
farther in the Register's 
Book till the 5th May, 1788. 
(Reg. Lib. 1788. B. 458.) 
From the Master’s Report, 
there stated, it appears, that 

the 
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that/ though the Testator had real Estate, it could 
not possibly have passed under his Will; which was not 
executed so as to pass real Estates. The real Estate 
therefore is not once mentioned in all the subsequent 
Proceedings; and, attending to that Circumstance, the 
Case is no Authority. Here, there being Children of 
the former Marriage, that total Alteration in the Eamily is 
wanting, on which all the Cases turn; and which is so 
much relied on by Lord Eilenhorough in Kenebel v. 
Hcrafton. 


1813. 

SllEATU 

V. 

Yquk. 


Mr. Wingfield, for the Two Daughters by the first 
Marriage. 


the Defciidants S/icp^ard and 
DufJicld proceeded in ihc 
Ecclesiastical Court toubtaiii 
Probate of the Will; and 
that on 3d December, 177 
a Decree was there made for* 
ilrc Validity of the Will; and 
Probate was ilocreed. 'I'he 
Plaintiffs appealed to the 
Delegates; which Appeal 
they afterwards withdrew, 
and, to prevent all farther. 
Litigation, an Agreement 
was executed by the Par¬ 
ties, dated 14th August, 
1780, whereby they agreed 
to terminate their Differences 
upo'n the Terms therein men- 
fioned^and thePlain tiff agreed 
to give no farther Opposition 
tp the Probate and all Mat¬ 
ters were settled, except as 
|o the Costs in this Court, 


which the Defendants would 
not allow to her. By an 
Order, 24th February, 1782. 
(Beg.Lib. 1782.B.Folio205.) 
it was referred to the Master 
to inquire, whether that 
Agreement was for the Be¬ 
nefit of the Infants, and 
the Persons claiming under 
the Will of the 'Pcstator. 
The Master made his sepa¬ 
rate Report 20th December, 
1782; and certified, that the 
Agreement was for the Bene¬ 
fit of the Infants; and that 
it had been carried into Exe¬ 
cution : and now on the com¬ 
ing on of the Cause on that^ 
Report it was referred to the 
Master to tax all Parties 
their Costs, and Directions 
were given for the Purpose 
of winding up the Cause. 

This 
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This Case, ^though new in its Circumstances, all farmer 
Cases applying to Widowers or Bachelors without Chil¬ 
dren at the Time of making their Wills, fall within the 
general Rule, holding the Marriage and Birth of a Child 
a Revocation, upon the Presumption, that the Will was not 
intended to apply to such an Alteration of Circumstances. 
In Bmdjf v. Cubitt Lord Mansfield takes the Distinc¬ 
tion between a total and a partial Disposition: and in 
Doe on the Demise of Lancashire v. Lancashire Lord 
Kenyon puts it, not upon an Alteration of Intention, us 
the Testator may be ignorant of the Effect at I^uv of 
subsequent Events upon his Will, but upon a tacit Condi¬ 
tion, annexed to the W^ill, that under such a total Change of 
Circumstances it should not stand. The Decision of the 
Ecclesiastical Court on this Case may be placed against 
the Authority of Thonfipson v. Sheppards If there is any 
Hardship in establishing the Revocation under these Cir¬ 
cumstances, it is the Effect of a settled Rule of Law : 
this Case having none of the^ Circumstances, which have 
been considered as Exceptions. 

Sir Samuel Romill^t in Reply. 

I 

The Argument on this Case shews the extreme Danger 
of Courts assuming tlic Power of legislating. The Effect 
is great Difficulty in ascertaining the Rule, always fluctuat¬ 
ing ; and there arc no Means of distinctly tracing the 
Principle, upon which the different Decisions have pro¬ 
ceeded. The Case of Kenehel v. Scrufton proceeded on 
its own peculiar Circumstances: but few Decisions could 
•have been more opposite to the actual Intention of the 
Testator in the possible Event$ 'that there had been many 
Children born befbre the Marriage, and only one bom 
after; the latter monopolizing the wliole Propeiyty. In 
holding a Marriage when coupled with the Birth of a 
Child, a Revocation, the Courts seem to have proceeded 

on 
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on the Effect, that the Children would otherwise be un- 1813. 
provided for: Marriage, therefore, as standing by itself, 
has not been held a Revocation, but the Moment a ^ 
Child comes into Existence the Will has been considered York. 

as revoked, as the only Means of obviating the Injustice 
the Courts would guard against. 


The Mastkr of the Rolls. 

Long after it had been settled* by Decisions of the Marriage and 

Ecclesiastical Court, with the Concurrence of Common Birth of a 

Law .Judges, sitting in the Court of Delegates, that Child an im- 

Marriage and the Biilh of a Child would amount to a J^voca- 

Rcvocatioii of a WiU of personal Property, it remained 

a Doubt, whether such an Alteration of Circumstances 

would have the same Effect with regard to a Will of p,ven a Devise 

real Rstate: but it is now settled, that even a Devise of of Land may 

Land may be revoked by what Lord Kent/on In the Case he revoked by 

of Doe on the Demise of Lancashire v, Lancashire (a) Implication 

calls " a total Change in the Situation of the Testator’s 

** Family.” What shall be deemed such a total Change 

• iiT .. .-I . . ^ Situation of the 

may be Matter of Controversy in each new Case: but all 

the Cases, in which hitherto Wills of l^aiid have been set Devisor having 

aside upon this Doctrine, have been very simple iii their no Children at 

Circumstances; and such as, when the Doctrine was the Date of 

once received, could admit of no Doubt with respect to Will, by 

its Application. In ail of them the Will has been that of Marriage 

a Person, who, having no Children at the Time of making 

it, has afterwards married, and had an Heir born to him. 

^ , upon an iin« 

The Effect has been to let in such after-born Heir, to plied Condi- 

take an Estate, disposed ofvby a Will, made before his tion, that the 

Birth. The Condition, implied in tliose Cases, was. Will should 

that tha']|(^tator, when he made his Will in Favor of a not operate in 

that Event. 


Term Rep. .58. 


Stranger 
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Stranger or jniore remote Relation, intended, that it 
should not operate, if he should have an Heir of hb own 
Body. 


In this Case there is no Room for the Operation of 
such a Condition; as this Testator had Children at the 
Date df the Will; of whom one was his Heir apparent; 
who was alive at the Time of the second Marriage, of the 
Birth of the Children by that Marriage, and of the Tes¬ 
tator s Death. Upon no rational Principle therefore can 
this Testator be supposed to have intended to revoke his 
Will on account of the Birth of other Children; those 
Children not deriving any Benefit whatsoever from the Re¬ 
vocation ; which would have operated only to let in the 
eldest Son to the whole of that Estate, which he had by 
the Will divided between that eldest Son and the other 
Children of the first Marriage. 


It is true, the Ecclesiastical Court has decided, that the 
IVill was revoked as to the personal Estate: that is in 
Opposition to their Decision in Thompson v. Sheppard, 
in 1779; where under Circumstances precisely the same 
the Will was held not revoked even as to the personal 
Estate. There was in that Case an Appeal to the Dele¬ 
gates, but it was not prosecuted. Tlie Revocation how¬ 
ever as to the personal Estate had an Effect, which might 
perhaps have been intended by the Testator: that of 
letting in the after-born Children with those of the first 
Marriage: but the Principle of the Decision has no 
Bearing whatsoever upon the Devise of the real Estate; 
* which* according to my Opinion stands uurevoked. 


WHITE 
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WHITE V . ST. BARBE. 


Rolls. 

1813 , 

Feb. 9. 13.15. 


j^LEXJNDER St. Barbe by his WUI, dated thft '2d 
of July, 1797, disposed of his Property in the fol¬ 
lowing Manner i 

** All Monies and Properly belongjng to me 1 give to 
** my Wife Mrs. Christian St. Barbe, in Trust for her 
** to dispose of to our Children, and whenever she may 
** judge most proper for their Interest: she may, if she 


Under g Power 
to appoint 
among Chil¬ 
dren Interests 
may be given 
to Grand¬ 
children by 
way of Settle 
ment with the 


thinks proper, keep the Whole for her Life, and then Concurrence of 
“ leave it to our Children; and she may make Bistinc- their Mother, 

" tions in leaving more to one than the other, if she 
“ pleases, in order to make them behave well: but the [jcj. 

** Whole of the Property must be given into the Family; 

“ except I give all the Household Goods, Plate, linen. 


" and China to Mrs. St. Barbe for her to do with as 
** she pleases, and as her sole Property.’* 


The Testator died in 1799> leaving Three Daughters: 
Elizabeth Fielder, Catharine Randolph, and Christian 
While. Mrs. St. Barbe having advanced Portions to 
each of her Daughters out of the Testators residuary 
Estate, there remained, after those Advances, £4875, 
3 per Cent. Bank Annuities, and ,£1561:3s: 7d. 5 per 
Cent Navy Annuities. 


By a Deed of Appointmeiit, dated the 28Ui of June, 
1806, reciting, that Christian St. Bathe was desirous, 
and had agreed, in exercise of her Power under the Will 
of her Husband to appoint the £4875 3 per Cents, and 
,£1000 (Part of ^1561:5s: 7^0 Navy Annuities, ex- 

'ipectant 
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V. 
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pectant on. her own Decease, in Eavorj and for the 
Benefit, of Christian White: and that it had been agreed, 
and especially by Charles Henry White and Christian, 
his Wife, that the Funds so to be appointed should be 
settled upon the Trusts therein mentioned for the several 
Benefits of Christian White, and her Children ; and that, 
in oMer to declare and secure the respective Interests of 
Christian White and her Children, in such Funds, Chiislian 
St, Barbe should forthwith transfer them into the Names 
of the Trustees, in pursuance of that Agreement Christian 
St, Barbe covenanted with the Trustees at the Request 
and by the Direction of White and^ his Wife, that she 
would transfer the .£4873 and .£1000 Stock into^ho 
Names of the Trustees: and it was declared, and Christian 
St. Barbe did by such Direction aforesaid in exercise 
of her Power under the Will and all other Powers 
enabling her (hereto appoint, that they should settle the 
said Stock, when transferred to them, upon the fallowing 
Tiusts: in.Trust, as to tlie Dividends and annual Pro¬ 
duce, for Chiistian St. Barbe for Life; and after her 
Decease, as to the same Dividends and Produce, unto 
Christian White for Life, and after the Decease of (he 
Survivor, in Trust as to the principal Sums of jS4875 
and .£1000 Stock for all and every the Children of Charles 
Henry White, and Christian his Wife, then bom arid^ 
thereafter to be born equally; and fo an only Child,.if 
but one. 


Shortly after Execution of thb Appointment ChriSlian 
St. Barbe transferred die Stock according to her Cove- 
nantiK Soon afterwards in the same Year Christian White 
died; leaving Two Daug^'ters, the Plaintififs, her only 
Children. Her Husband took out Administration to her. 

By another Indenture, dated die 22d of October, 1600, 
reciting the Appointment of the S8th of June, it is 

witnessed. 
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w itnessed, that for declaring and giving Effoet to such of 
the Trusts and Purposes of the Deed of Appointment as 
were still subsisting or capable of taking Etlcct, and for 
providing for the Event of the Failure of all such Trusts 
and Purposes, the Trustees sliouhl stand possessed of the 
^487o, and Stock, upon Trust, as to the Interest; 

for Christunt St. liarbe for Life, and, after her Deatli, 
to pay the Principal between the Plaintiffs Eleanor St. 
Barhe JVhite, and Christiana St. Barba White, the only 
Children of Charles Ilenr^ While by Christian his Wife, 
in equal Shares and JProportions, to rest at '^J’vventy-one 
or Marriage with Brnelit of Survivoifthip, and in case 
neither of them should attain Twenty-ojjo, or be married, 
then to rC'transfcr all such Stock to Chrhlinn St. Barbe, 
her I'Accutors, Adminijitrutors, or Assigns. 


1813. 


White 

V. 

St. Bakbe. 


V.lizubctk Fielder died in 18()R; and Catherine in 
IRO}). 'riie ]?ill prayed, that the ^-187.5 and .^,’1000 
Stock iniglit be traiisfcrrcxl into the Name of (he Ae~ 
tountant-iieneral, upon the 'I’rusls of the Appointment, 
and properly secured for the IJcncfit of the Pluintitlh, 
subject to Christian St. Barbe'a Life Interest; and that 
the Trustees might he restrained from irnnsfcrring the 
.Slock without the Direction of the Court. 

• 

The Answers insisted, that the Power, given by the 
Testator’s Will, was conlincxl in its Objects to his Chil¬ 
dren : that under the Will his three Daughters took vested 
Interests, snh’pct to their Mother’s Power to vary the 
Amount of ihcir Sliares; but, as the Mother made no 
Appointment to them in iheir l^e-timo, she had lio Po^t-er 
to make any Appointment after their De:\]lhs: that the 
Power did not extend to Graiid-childreii ; and the 
Stock was unappointed; the Defendant Randolph insist¬ 
ing, that it was a Joint-tenancy in the three Danghlei's ; 
and, as his Wife had survived her two Sisters, the whole 
VoL. I. D d became 
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iKscamc vested in her; ami he, as her Administrator, was 
entitled to it. 

Sir Samud and Mr. Rotipell, for the Plaintiffs. 

If die Power is not well executed, there is clearly a 
'^renancy in Common among the Daughters, lliis will 
be compared to the Case of Appointments by Will; which 
are certainly void for the Excess beyond the Power; 
for Instance as to Interests given to Grand-children under 
aPower to appoint to Children: Grand-children not being 
Objects of the Power: Alexander v. Alexander (a ): but this 
Question has been decided in Langston v. Blackmore(b); 
and in Alexander v. Alexander the Master of the Rolls 
speaks to the same Effect (c): * tke Mother had a Power 
" to do something similar to this, but in another Way; for 
though that Power would have enabled her for better 
Advancement in Marriage to make a strict Settlement, 
that is implicitly coutaified in tiiat Power to limit any 
Share she Uiought fit to give for Advancement of Mar- 
riage in that Way: but she has not taken that Method; 
** for she has made a Disposition of it by her Will; and 
** therefore it must correspond with eveiy Circumstance in 
« that Will.” 

This Question was also clearly decided in Roulledge ▼, 
Dorril(d)i where Lord Alvanley slates as to the Ap¬ 
pointment, made on the Marriage of Elizabeth Dorril, 
that, where there is a Power to appoint among Persons, 
capable of siich Appointment, and they come in esse at 
the particular Times to ^ake the Appointment good, a 
Sum appointed, as in that Case to the Daughter, upon 
Marriage, though modified with respect to the Objects of 

(dj 2 Pc#, jun. 9S7, See 
Page 
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CaJ 2 Vts. (? 40 . 
(b) Ami. 289- 
CO 2 Ves. 642 . 
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t^e Marriage, is a good Appointment, not to the Objects 
of the Marriage, but to the Daughter herself; and that Ap¬ 
pointment was helda good Appointment to her; though, if 
it had been done by Will, and independent of any Modifi¬ 
cation, introduced by Elizahethy the Daughter, it would 
not have been good; as the Husband, and the Children of 
the Marriage born after the Death of their Grandmother, 
were not immediate Objects of the Appointment. Tliere- 
forc it was just as if it was appointed to her, and she had 
settled it so with the Husband. 

That was precisely as Lord ITardwickt considered it in 
Lansston v. Blachnore: but that was not, as Routleihe 
V. Dom7, the Case of a Marriage then in Contemplation, 
but a Provision for an}^ Wife the Son might afterwards 
marry, and Children by a subsequent Marriage. Tliis 
therefore will be supported as an Appointment, not 
to the Grand-children, but to Mrs. Bliite herself: 
the Intention in her Favor appearing upon the Deed; 
and her Children taking, not by direct Appointment, 
but under a Modification of the Property, letting them 
in, with the Consent of flicir Mother, an immediate 
Object of the Power. I'&at certainly could not be done 
by Will; as is observed in Alexamkr v. Alexander ; as 
, that would be the sole Act of. the Person having the 
Power; and the Interest would be taken directly under 
the Appointment by Persons, not Objects of it: but, 
where it is done by Deed, the immediate Object joining in 
the Act, and directing the Uses, all Objection is removed. 
From the Cases, that have been cited, Mr. Sugden (a) 
draws the same Conclusion, th^t in Equity a valid Ap' 
pointment may be made to Persons, nut 0]|jjects of the 
Power, with the Approbation of the real Object; and, 
though the Instance he puts, of such a Settlement upon 
dits Marriage of a Child, is not applicable to this Case, 

(Sugderty on Powers, 4^0. 

D d 2 MrSi 
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Upon tlie Construction of the ^Vill however it is not 
to be conceded, tliat Children only iirc the Cbjects of liiis 
Power: the Word Family” c';tending to all Issue. 

Mr. liicharthy for Defendant, the Father of the Plain* 
tiffs, who, as Administrator oY Iws deceased VV’ife, had an 
Interest against them, but who had joined in the Appoint* 
incut, declined arguing the Case. 

ISIr. Leachj and Mr! Horne, for the Defendant 
thlph. 

This is clearly a Power to appoint among Children. 
Hie Conclusion, attempted to be drawn from the acci* 
dental Introduction of the vague Word ** Family” sup¬ 
poses a Change of Intention, before the Testator came to . 
the End of the Will; clearly in the former Part pointing 
to Children; to which the Word " Family,” as here usiul, 
nmst be considered synonymous; and the Court will not 
imply Contradiction from Expressions, that may be recon* 
died. 

As to tltp second Question, whether (his is to be con* 
zidered as an Appointment to a Child, or to Grand-chil¬ 
dren, the Principle of die Cases cited is, that the Appoint¬ 
ment was a direct Gift to the Child; who was competent 
to make that Settiement, carving out of it au Interest for 

the 


Mrs. If7/iYc having been niariied before this Appointmeiil, 
the Case of Langston v. Blachnore, which was upon a 
Settlement not in Contemplation of Marriage, shews, lliero 
is no such Distinction. This will therefore be sustained 
as an Appointment substantially to the Daughter, a proper 
Ojyect of the Power; who, if the Appointment had been 
made directly to her, might the next Day with her Hus¬ 
band have made this Settlement. 
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‘ the Children of that Child. The Dislinction.of this Case 
is, that the Daughter had not the Capacity of making a 
Settlement; as this was, not a present Interest, which she 
and her Husband might liave settled, but an Interest in 
Remainder, expectant on the Death of her Mother; 
which they were not competent to deal with. The Author of 
this Power expresses his Object, personal to the Children, 
to secure their good Behaviour; and the Court will not 
wilhout clear W'ords extend it beyond the Reason assigned. 
'IIjc Tntcresls are vesteil, subject to be devested by a proper 
Appointment; and this lustriiment onnnot be separated; 
taking it iirst as an Appointniciit, and secondly as a De- 
cluruiioii of Trust. 


1813 . 


White 

V. 

St. Barde. 


Sir Samuel Jiomillj^ in' Reply observed, that this was 
just such a Settlement as the Court would have directed ; 
and, though, it is true, the Wife had not the Power of 
making such a Settleim-nt, if an Appointment had been 
jiiude to her, the Husband could have done it. 

The Mastkr nf the Rolls (preventing farther Reply.) 


The last .Argument, tfiat the Appointment and Settle¬ 
ment was all one Act, and could not be separated, by 
considering it first as u good Appointment, and secondly, 
a Declaration of Trust, would have applied C([ually in the 
Cases cited; for tlicrc was no direct ^Appointmetit to the 
Child, and afterwards a Settlement: but it was one Act; 
jmtting the whole into Settlement at once by Comment of 
all the Parties. 


Why could not the Husban^ii this Case make the Set- Ifusband can 

llement? A Husband can dispose of such Property of his dispt.se of bis 

AVife in Expectancy against every one but the Wife sur- ''l^roiKTty 

viving; and this is just such a Settlement as the Court 

^'ould have directed. The Question is, whether all Par- ^ 

' , cue but the 

^ Wife surviving. 
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\Vhitb 

V , 

St. Barbe. 


ties, having, any Power over the Fund, have not concurred 
in this Disposition of it. The Wife could make the Ap^ 
pointment; and the Husband could make the Settlement; 
and he is a Party to the Deed, It falls precisely within 
the Principle of RoutUdge v. Dorril and Langston v, 
Rlackmore* 


The Decree was made according to the Prayer of the 


ItoLT.S. 

1813, 

Feb. 17, 18. 



PENNINGTON r;. PENNINGTON. 


Construction 
of a rcsitliiary 
Devise, us in¬ 
cluding under 
the general 
Words “ Estate 
“and Eflccts”a 
Copyhold, not 
surrendered, in 
Favor of a 
younger Son, 
subject to 
Debts, the Will 
reciting, that 
the eldest Sou 
was provided 
for; and no 
Freehold £s- 
^^te. 


S IR John Pennington f Baronet, by his Will, dated the 
20 th of April, 179^) giving certain Annuities, which 
he directed should be issuing out of his Manors, &c. 
situate in the County of York, s*abject thereto, devised all 
his Manors, &,c. to Trustees, to the Use of his Son 
Lord Muncaster and his Issue in strict Settlement, with 
Remainders to his Son Lowlher Pennington and his Issue in 
strict Settlement, with Reversion to the Testator’s right 
Heirs for ever; and after giving some specific Legacies, the 
Will proceeds as follows: 

** And as to all the Residue and Remainder of my 
** Estate and Effects not' hereinbefore by me di.sposed of 
** after Payment of my just Debts and Funeral Expences 
**' with the due Payment whereof I hereby charge all my 
** EstMe and Effects as well real as personal and subject 

" thereto 
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thereto I give devise and bequeath the same and every 1813. 

** Part thereof unto iny said Son Loulher JPennington his ^ 

** Heirs Executors and Administrators according to the 

'P* 

Nature of such residuary Estates having already amply PtiuxisGTOSt 
** provided for my said Son J^ord Mum'mter out of my 
“ Estates in the several Counties of Cumberland, West^ 

“ laordand and Luticasler*' 

The Bill was filed by a Bond Creditor; who was also 
one of the Annuitants, and a specific Legatee in the 
Will. 

'rhe Alaster^s Report stated, that the Testator dietl, 
seized to him and his Heirs of a Copyhold Estate; which 
was not surrendered to the Use of his Will; and therefore 
according to the Custom of the Manor descended to Lord 
Muncuster, as the eldest Son and Heir; and that the Tes¬ 
tator did not die seised of any other real Estate than tliat, 
which was devised, and limited in strict Settlement by his 
V\'ill. The Questions were, whether the Copyhold Estate- 
passed under the residuary Clause to JjOU'ther Pennington 
and w hclhcr it was the Fund, out of which the Plaiutiff^s 
Debt was to be paid.* 

Mr. Richards, and Mr. Hail, for the Plaintiff: jVIr. 

Hart, and ISIr. Roupell, Tor the Defendant Lozether 
Pennington. 

It cannot be contended, that the Annuitants, the specific 
Devisees, or tliose, to whom the real Estates are given in 
strict Settlement, ought to contribute to this Debt; which^ 
ought to fall on this Copyhold Estate, passing in Equity, 
tliough not at Law', under the residuary Clause. It ap¬ 
pears by the Masters Report, that the Testator had no 
real Estate whatever, except that, which he has limited in 

D d 4 strict 
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IS13. ties, having.any Power over the Fund, have not concurred 
Disposition of it. The Wife could make the Ap-? 
^ pointment; and the Husband could make the Settlement 5 

iSx. Barbe. * Party to the Deed, It falls precisely within 

the Principle of Routiedge v. Dorril and Langston v, 
Rlackmore. 


The Decree was made according to tlje Prayer of thd 
Pill. 


Bolls. 

1813, 

Feb. 17 . 18 . PENNINGTON PENNINGTON. 


Construction 
of a rcsiiliuiry 
Devise, us in¬ 
cluding under 
the general 
Words “ Estate 
^‘and Eftects’'a 
Copyhold, not 
surrendtred, in 
Favor of a 
younger Son, 
subject to 
Debts, the Will 
reciting, tliut 
the eldest Son 
was provided 
for; and no 
Freehold £»• 
^te. 


S IR John Pennington t Baronet, by his Will, dated the 
20 th of Aprilj 1792, giving certain Annuities, which 
he directed should be issuing out of his Manors, &c. 
situate in the County of Yorkf Aibject thereto, devised all 
his Manors, &c. to Trustees, to the Use of his Son 
Lord Muncaster and his ^ Issue in stiict Settlement, with 
Remainders to his Son Lowlher Pennington and his Issue in 
strict Settlement, with Reversion to the Testator’s right 
Heirs for ever; and after giving some specific Legacies, the 
Will proceeds as follows: 

“ And as to all the Residue and Remainder of my 
Estate and Effects not hereinbefore by me disposed of 
** after Payment of my just Debts and Funeral Expences 
'' with the due Payment whereof £ hereby charge all my 
** ^tate and Effects as well real as personal and subject 

" therett^ 
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it 

u 

u 

it 

u 

<t 


thereto I give devise and bequeath the same and every 
Part thereof unto my said Son Loidher Pe^inington his 
Heirs E:secutors and Administrators according to tlie 
Nature of such residuary Estates having already amply 
provided for my said Son Lord MuMcaster out of iny 
Estates in the several Counties of Cumberland, (Vest- 
moreland and Lancaster*" 


1S13. 


PcXiriXGTOIf 

v» 

P£XXlNaT01l» 


The Bill was fded by a Bond Creditor; who was also 
one of the Annuitants^ and a specific Legatee in the 


Will. 


The Master’s Report stated, that the Testator died, 
seised to him and his Heirs of a Ct'pyhold Estate; which 
was not surrendered to tlie Use of his Will; and therefore 
according to the Custom of the IManor descended to Xiord 
Muncaster, as the eldest Son and Heir; and that the Tes¬ 
tator did not die seised of any other real Estate than tliat, 
which was devised, and limited in strict Settlement by his 
Will. The Qtiestions were, whether the Copyhold Estate 
passed under the residuary Clause to Loiclher Pennington ; 
and whether it was the Fund, out of which the PlaiiititY’s 
Debt w us to be paid. • 

Mr. Richards, and Mr. Hall, for the PlaintilT: Mr. 
Hart, and Mr, lioupell, Yor the Defendant Loxether 
Pennington. 

It cannot be contended, that the Annuitants, the specific 
Devisees, or those, to whom the real Estates are given in 
strict Settlement, ought to contribute to this Debt; which^ 
ought to fall on this Copyhold Estate, passing in Equity, 
though not at Law, under the residuary Clause. It ap¬ 
pears by the Master's Report, that the 'rcstalor had no 
real Estate whatever^ except that, which he has limited in 

D d 4 strict 
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1813. 

P£NNINOTON 

r. 

Pennington. 


strict Settlement. Tlierc is nothing, therefore, but llifs 
Copyhold to satisfy the Words of the residuary Clause; 
though if there had been any Freehold Estate to satisfy that 
Clause, the Cuiistructiou must have been different. The 
Cases upon this Subject, which arc very nuincrous, 
establish this Proposition, that the Ttrins ** real Instate’' 
shall carry Copyholds, where there is no Freehold Estate: 
BitUoi k V. Bullock (a), Ross v. Ross (b), llhell v. Beauc 
(r), Bj/as V. Bi/ns (d), J.indopp v. Eborall (e), Drake v. 
Robinson ( f)y Judd v. Vralt (g), and Church v. Mundj/ 
(h). The Proposition, that the Heir shall never be dis¬ 
inherited but by express \^'ords or necessary Implication, 
does not stand in the ^Vay: the Tt^stator having indicated, 
that he had amply provided for Lord Muncasler; who was 
his Heir at Law; and the Language of the residuary 
Clause being sufliciently strong to disinherit the Heir as to 
the Copyhold in qiiestioit. 


If against an Heir unprovided for this Cfuirt uiil not 
supply a Surrender, it niil for a younger Son, provided for, 
if the Heir also has a Provision. That a Provision for 
the younger Son makes no DifTercnce is expressly decided 
iu Cook v. Arnliam (i). 

Sir Samuel Romilhf, and Mr. Bellf for the Defendant 
Lord Muncaster. 


There is an evident Distinction between the Cases of 
Children and Creditors: in the former the J reehold Estate, 


(a) Q Vin. Ah. pi. ip. 

(h) I Eq. Ca.^Ab, 124, pi,* 
14 {Ed. 1739 .) 

(v) I Vts. Qia. 

(d) ;? l('4. 

3 Bro, C. C. 188. 


f/J 1 P. IPms. 443, 

CgJ 13 Pfi. l6'S, and 13 
Ves. 390. 

12 Pcs. 426, and 15 
Pes. 396. 

fO 3 P, IPms. 3S3. 

whateveir 
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whatever its Value, satisfy the liitcntiou; but as to the 
latter the Amount of the Debts is to be considered in pro¬ 
viding a Fund for their l^iquidation (n). 'i'his is not the 
Cave, of a Surreiulcr to be supplied for Creditors, the Pro¬ 
perty, not s|>ecirically devised, being more than sufficient to 
answer the Debts, 'i'hc only Question is, whether llie 
Testator has by the residuary Clause devised his* real 
Estate; and it cannot be maintained, tlial he liaS. 'llic 
only h'ftcct of that Clause is to bequeath hi> personal Pro- 
j»erty to ]j>tcthcr Petniingfnn. 'I'he I'Aprc .ssion “ the 
snne and every Part thereof” ajqdi^s only to the “ Jvstate 
“ anil Etl'ccts,” the Dispositiem of which begi«»s the 
C'lauso, and not to the 'i’crnis “ real and [a'rsonal,” on 
which he had charged his Debts, Sec.; and the ^^ords 
‘‘ according to tin; Nature of stub re‘'iduary I’Ntatcs ’ were 
pia>bably used without any definite Meanitig. 'riiongh the 
Word “ Estate,” standing alone, has w iih reference to the 
('ontc\t, been held to carry real J'istatc, yet, wlicn 
<’oii]iled with “ I'^fiecls,” it has Jjecn always confined lo per- 
.sonal I’ropoity. 1 he Argument, that here is no r<*:d 
listale lo satisfy the lesiduar) Clause, is opposcil hy the 
ultimate llcversioii of the Estates, devised in stiiel ;sctlle- 
nieut. • 


181 . 1 . 


Venn'IN CTO!? 

V. 

Penmsotox. 


The Master of the RoYls. 

This appears to me to be a plaiti Case. Tlie Clause, 
I agree, is to be read with an Exclusion of the Paren¬ 
thesis ; for the Words the same” refer not to “ all iny 
Estate and Effects as well real as personal,” hut to “ the 
Residue and Rcmaiiidet: of my Estate and Effects not 

ftf J Sec as to this Distinc- Church v.‘iliw/zf/v, 15 Tes, 
tion Lord C. Eldons Judg- 1.97» and the Cases there re- 
ment in .fudd v. Pratty 15 ferred to, of/fj/fw v./>y«.y, and 

yes. 39l'j the Argument in Lindopy v. Ehura/l. 

“ hereinbefore 
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F£NX1S6T0N 

V. 

Pennikoton. 


** hereinbefore by me disposed of.” Stopping here, there 
might be ‘some Ambiguity from coupling tlie Word 
** Estate” with ** Eflfectsbut upon the whole of the 
Clause there is no fair Doubt of the Meaning: “ And as tr> 
“ all the Residue and Remainder of my Instate and Effects 
** not hereinbefore by me disposed of after Payment of 
" njy just Debts and Funeral Expences, (with the Pay- 
'* nient w hereof 1 hereby charge all my Estate and Inflect* 
“ as well real as personal) and subject thereto 1 give 
** devise and bequeath the same and every Part thereof 
** unto my said Son Loicthcr l^enn'mgUm his Heir# 
“ Executors and Administrators according to the N ature 
of such residuary Estates.” lliat is, he gives his re¬ 
siduary Estates, of different Natures. I'lie Devisee and 
his Heirs are to take some: the Devisee and his Executors, 
others, according to their respective Natures. He must 
have intended to include all, whether real or personal, iu 
this residuary Clause. 


MAUGHAM V. MASON. 


Rolls. 

1813, 

Tcb. 15, Ip. 

DcviscofFrce- HIIARLES PryoTt being seised of Freehold Chambersr 
hold Estate in in LiucoMs Inn, by his Will, dated the l6th of 

Trust to sell a nd ^Aanh, 1774, devised them to Trustees and their Heirs, 
apply the Mo- 

ney towards Payment of the Legacies: the Residue of the personal 
Estate after Payment of Debts, Legacies, ^c. upon Trust to convert 
all the said Residue of his personal Estate into ready Money, to be 
]ai<l out in Freehold Property, to be settled. 

The personal Estate leaving a Residue beyond the Charges, the real 
Estate a resulting Trust for the Heir at Law; and charged with the 
Legacies, not primarily, but only as an auxiliary Fund to the personal 

upos 
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upon Trust to sell, and to apply the Money arising by 
«uch Sale towards” Payment of the I^egacies, by his 
Will bequeathed ; and the Rents and Profits thereof, until 
sold, to •be applied to the same Uses; and after giving 
Two pecuniary and some specific Legacies as to for and 
concerning all the rest, Residue, and Remainder, of his 
personal Estate of what Nature or Kind soever,* after 
Payment of his just Debts, Legacies, and Funeral Ex¬ 
pellees, he bequeathed the same unto his Trustees, their 
Executors, Administrators and Assigns, upon Trust to 
convert all the said rest and Residue of his personal 
Estate into ready Money, and to lay out the same in the 
Purchase of Freehold Property; which the Trustees 
were to settle ihiring the natural Life of the Testator's 
Niece L'edlia, the Wife of John Maughamf upon Trust 
for her separate L^sc, with Remainder to her Sons in Tail- 
male in strict Settlement and Remainders over. He ap¬ 
pointed his Trustees Executors. 


1813. 

Maugham 

V. 

Mason. 


The Executors paid all the Debts, Funeral Expences, 
and Legacies, out of the personal Instate; not making Sale 
of the Chambers; and leaving a Surplus of <1*680 Stock, 
the Residue of the personal Estate. 

The Plaintiff, the Grandsdn of Ceci/ia Maugham, de¬ 
ceased, claiming under the Limitation to her Sons in 'rail- 
male, filed the Bill; praying, that the Freehold Chambers 
might be sold; and the Produce together with the .Co80 
Stock laid out in the Purchase of Lands, to be settled 
according to the Directions of the Will. 


The Heiress at Law of the Testator submitted by her 
Answer, that, if the Court should be of Opinion, that 
the Freehold Chambers were liable to make good the 

Legacies, 



^Usos. 
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1-egacics, tliey were liable only to the ICxtent of the De¬ 
ficiency of the personal Estate; ami if such Erec liolil Estate 
was primarily liable to pay the Eogacies, then she claimed 
to be entitled to the Surplus. 

Mr. Kiclianla, and Mr. Lovaf, for the Plaiiiliff. 

'n»cro are Two Questions: first, whether the Chambers 
are not converted out and <iiit into personal Estate: se- 
rontlly, uhelhcr the Chamhers are not primarily liable to 
pay the 1^‘gacirs. With it spc ct to the iirsl Point, this 
is not a Question between the llt ir, and the next of Kin, 
but between the Heir, and the residuary I^'gatee: a Dis¬ 
tinction, expressly taketi itt the leart'ed Argnment of 
jivkroj/d V. SniitLsiui ! a) founded in the Dilterence be¬ 
tween the Case of jntention apparent, and the Absence 
of intention. 

Secondly, this Testator, as in ILiucux Abbcif (h), 
clearly indicates, that the Chiunbers should be the first 
Fund for Pauiiiut of his Eegaeies; and the Introduction 
of the Word “ Legacies” in the residuary Clause is not 
inconsistent with this Constiuction; proceeding on the 
Presumption, that the Produce of the Chainbers might 
not be suflicietit. I'herc is no Pretence for consitlering 
this a Charge upon the Chamhers merely to supply the 
Deficiency of the persouid Estate: it is both in 'I erms 
and Substance a Device in the first Instance to pay tiie 
Legacies; and though the Testator uses the Word 
“ towards” bis Meaning is ** in” Payment, If any Re¬ 
liance is placed on tlie Word “ personal” in the residuary 
Clause, that ^\'old is to be found also in Mallabar v. 

(a) ^ Tiro. C. C. .*503, see (b) 11 Va, I*/), 
particulaily 50J to 512. 


hlaHi^biir, 
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jMalUthar (a), and in Durour v. Motleaux (h); as appears 
bj llie Book("cj; and Uiat Will*had no such 

Words as “ and Pcrfonnaiice of niy Will,” or a»jy other 
j!l,\pi (;ssion more favorable to the residuary licgatce. So 
the Words “ personal l'’.state” in the residuary Clause of 
this AVill must be understood not merely the personal 
]*ropc!ty ill a slriet Sense, but as comprising algo the 
Jboduec of this real Eslale. 


1813. 

Maugham 

r. 

Masox. 


Mr. Lcdc/i, and Mr. IVinfrfle/d, for the Heiress at 
Jvaw. 


If an) Distinction rerdly exists between the Ca‘«cs of 
next of Kin and residuary l.cgatee, contending with the 
ileir at Jvuv, it is diilicult to, assign a IJeavon for it, that 
will be satisfactory and consi.stcnt with the seUle<l Rule, 
that tin* Heir shall never be disinheriled but by express 
AV ords or necessary Itnjdiculion. 'J'lie Cases of Maltabin' 
V. Mallahar ami Durour v.^ Mollcuux turned upon the 
j)eenliar ICxpre.ssions useil in tho.se ills; creating a com- 
jdeat Conversion out and ont, turning the Whole into per¬ 
sonal Property; and the Word “ Residue”, therefore, 
a))plied to both. T4ns C'harge on real Estate, merely 
“ towards” l^aymcnt tif the J,.egaeies, falls under the 
rommon Principle, that a Cift to a certain Ivxlent, not 


(a) Tor. 7’8. 

(h) 1 /Vs. 3eo. 

(c) Mr. JMtal stated this 

Will from theJleg/V/er's Rtiok 

thus: 1’lie Testator gave all 

bis real and personal Estate 
* 

■(by flic Description of all his 
Lands, Tenements, and Here¬ 
ditaments, Stock in Trade, 
Debts,&c.) to Trustees upon 
Trust to sell and dispose 


thereof, and thereout lo pav 
all the. Testator’s Debts and 
Tuneral Expences and the 
Legacies and Ciifis by the 
said Wiil given, and plaie 
out and invest the Jicsidur of* 
hi.s “ Vrrsonur Estate upon 
Seeurilies, and divide among 
several IVrsons.—Ucg. Lib. 
ir4P, book :\, Fol. i.53. 


exhausting 
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JMauguam 

Masqat. 


exhausting the whole beneficial Interest, leaves a resulting' 
Trust for the Heir at Law (n). The real Estate is not 
primarily liable. The Case of The Duke of Ancaster v. 
Mayer (b) has settled, that a mere Charge on the real 
Estate will not exonerate the personal Estate; which is 
not exempted, but only receives Aid from the real Estate. 
The Words of this Will are not stronger; and call for no 
different Construction. Another settled Rule is, that 
where there is a Charge on both Funds, the real Estate 
shall never be held primarily liable; exempting the na¬ 
tural Fund, the person:*! Estate. In Hancox v. Abbey the 
general Rule was admitted; but that Case was taken out of 
it by the Intention indicated as to the «£SOOO. 

Mr. RichardSf in Reply. 

There is a solid Difference between the Cases of the 
next of Kin, and the residuary Legatee, conflicting with 
tlie Heir: the residuary Clause raising the Inference, 
which the other Case wants, that the Heir was disinherited. 
The Intention, clearly indicated, must, as in Mallabar v. 
Mallabar and Durour v. Molteaux^ give the Surplus 
to the residuary Legatee : but taking this not to be a Con¬ 
version out and out, it is a Devise for a particular Pur¬ 
pose, and within Hancox v. Abbey. 


The Master of the Rolls. 

Two Questions w'ere made in this Cause: first, whether 
the real Estate is not so absolutely converted into personal 
*as to pass by the residuary Clause under the Denomination 
of personal Estate: secondly, whether, if it does not so 

(a) See Hill v. Cock, Ante, (b) I Bro. C. C, 454. 

1/3, and King v. Denison^ 

Ante, SGL. 
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junss, it be not at least the primary Fund, opt of which 
the Legacies are to be paid. 

Tlie Testator directs his Trustees to sell his Chambers, 
the only real Estate he is stated to have had, and to apply 
tiic Money, arising by such Sale, towards Payment of the 
Legacies by his Will, bequeathed. Stopping hefe, it 
would be impossible to contend, that what remains after 
Payment of tlie Legacies, would not be a resulting Trust 
fur the Heir; no Disposition being made of the Surplus 
Produce of the Sale after Payment of the I^egacies; and 
no Purpose being expressed, for which the Sale is directed, 
bt.Yond Payment of them. 


1813. 

Maugham 

u. 

Masqat. 


Tlie IVslalor then g 4 %cs some specific Legacies of Stock; 
wliich of course cannot be the Legacies, to which the Pro¬ 
duce of the Sale of the real Estate is to be applied. 
There are only Two pecuniary Legacies ; one of .£1000; 
and Twenty Guineas to one of his b'xecutors. Of Two 
Stock Legacies, given only for Life, he directs the Trustee^ 
upon the Death of each Legatee to sell the Capital; and 
to lay out the Produce in Freehold Lauds and Tenements, 
to be settled to the same Uses as the Lands afterwards 
directed to be purchased with the rest and Residue of tlie 
personal Jislatc. The residutvy Clause is tlius expressed: 


** And as, for and concerning, all the rest. Residue, 
" and Remainder, of my personal Estate of what Nature 
** or Kind soever after Payment of my just Debts, Legacies 
** and Funeral Expences,” be bequeathed to his Trustees, 
their Executors, &c. upon Trust, to convert all the rest 
and Residue of his personal Estate into ready Money, and 
to lay out'tlie same iu the Purchase of Fi eehold Property; 
which the Trustees were to settle; aud then lie proceeds 
to declare the Trusts. 


The 
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Mason. 


Proj)f i’?y no- 


1813. The Observation is pertlaps minute, that the Money, 

-. produced by the Sale of the real Estate, could not with 

Maugham . „ , • 

^ propriety be spoken of as personal Property to be cou- 

Mason. verted into Money: at most however this i.s a general 

Request of the Ke.siduc of his personal Estate; and tho 

Question is, what was iiieant to be included under that 

Proj)f r?v no- Description. Properly speaking nothing is the personal 

thing is the per- Estate of a Testator, that was not so at his Death. XIo 

sonal Estate of may certainly so express himself as to shew, that some- 

a Testator, tJiat thing else was intended: but, where there is nothing but a 

was not so at Direction to sell Land, with Application of the Money to 

hisDidtli. he ^ Purpose, and a subsequent Request of the 

^'re^. Tiiirclf *^*^**^ Residue of the personal EsUite, 1 know of no 

as to shew Case, in which it has been held, tiiat the Surplus, after 

something else particular Purpose is answered, forms Part of the 

intended; but personal Estate; so as to pass by the residuary Bequest. 

where there is Tlie mere Disposition of the Residue of personal Estate 

nothing but a can never solve the Question, what is personal Estate. 

Direction to Qjjugg n,j,y |je gQ conceived as to shew the Sense, in 

sell Land w ith those AV'ords arc uscil; but here is nothing more 

an Application «r . • i i r...- 

of the Money those Words, unaccompanied w’Uli any Ihing ex- 

to a particular planatory of the Sense, in which they were used. 

Purpose, there 

is no Instance It roust therefore be contended broadly in this Case, 

of holding the that, wherever a Will contains a. Direction to sell real 

Surplus, after Estate, and also a residuary Bequest of personal Estate, 

that I urpose t|,e|.e caj, „o resulting Trust for the Heir, 
answered, to 

form Part of 

the personal Cases of Mallahar v. Mallahar (a) and Durour v. 

estate, so as MoUeaux (b) have never been understood to establish a^ 
pass by the rci such Proposition. In the former, though those Two cS- 
siduary Be- cumstances concurred, they were not relied upon either in - 
the Argument or the Decision, l^rd Talboi at first re¬ 
sorted to parol Evidence; but afterwards, thought, the Ino 
tention might be satisfaetorily collected from the Will itself. 


his D( at Ik he 
may so ex¬ 
press himself 
as to shew 


where there is 
nothing but a 
Direction to 
sell Land W'ith 
an Application 
of the Money 


The Cases of Mallahar v. Mallahar (a) and Durour v. 


(a) For. "8. 


(b) 1 Fes. 320. 


Durovr 



IK CHAKC&tlY. 

i>«roitr Vk JIbiMaf <ld«i not p^iti^pB. iiimlA so 
Mrong m Iw&iiiiloii of iiitc*nUODv From titd| Lord 
Hardofiekt is rspottod to e sidd it b dillictin to as- 
otifaitt, from stllat Exprtmiont be infeimd^ titet by the 
X>eiciiptiettt^ his ftersoeel Eitetethe Testelor Aeaid 
to ibclildo every Thin^ in the Boddoe. If eny Strem is 
to be kid upon the Word " idl/* ihdt Word does* not 
occur here: but that DecUon k geuendljr eecotthtod An: 
by the parthxikr Mannm*, in dbith the Sale wk ^yieete4 
and the Circumstance of the Testator^s beVmA bkltded 
together the real hud personal Estates In one Cift to 
Trustees, to sell dte whole withohis personal Estate^ 8cck 

I 

The blending the two Estates togefbm* has alwayl 
been considered as fu^iisbing an Argument for die entire 
CottvOrsidtl of the real into permiUalt ah ArgUinefit> whi^ 
is wholly wanting hi this Case. It was observed (by Mr. 
Lovat) that this Circumstance cannot be considered as very 
decisive of the Intention either Way; as^ though diey 
were Meuded together in Jtkroyd v. Smithdn (a)t yet 
the Heir succeeded ih his Claim. There the Ouesdoti was, 
no^ whether the Testator meant to dispose of real Estate 
as Personalty; for he fia3 done so in express Terms; but, 
whether it was to be converted for any other Purpose than 
the precise jCHsposition expressed. That Case decides, 
that it is no,t in every Irfstince, where the Estates are 
blended, that die Heir is excluded; but not, diat without 
that Circumstance, or some equivalent Indication of In- 
tradon, die Claim of the rendoary Legatee can prevad. 
The^Want of a Circuuistaiice may'be very material in the 
one Way; altho^igh the Existence of it would hot be de> 
cisive in die other. 1 can dnd nothing in this Will, that 
fumahet • sufflcioirt Indication of die Intention of the 
Testator to make an ababkte Conversion of his real into 
personal Estate. 

C»J 1 Bro. C. C. 50S. 
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GASES IN CHANCERT. 

A$ W 11)e.oUier Questio^ 1 do not see, how it cawpof- 
stbly an Argument t so numerous are >die Cases, in 
which ftmeh Stroi^r Words Hhve been held insiiffident to 
exempt the personal Esltte, or to tnakd the real primarily 
liable. Some Stress was laid on die Qteumstance, that 
it ia towards the Ps^wit of Legacies only diat the Pro* 
duee of«the r^ Esiam is to be applied. Prom H Duet^ 
tkm tOfMy nptirtiettlar Debt, or a particular Legacy, in 
CoglradiatifmtiOQlo other Debts and other Legacies, the 
Argument, used in Hamox v. Abbey (a), may hiirly 
eaoi^ arise, but rrhem it is to pay Debts generally, or 
L<miacies generally, there is no Room for its Application. 
Although in the subsequent Part of his Will the Tes- 
^tor ipses only two pecumary Legacies, of any Amount, _ 
yet, if he hei givea over so mai^y, they would all have 
heeh equally charged on tiie real Estate; but charged 
in Aid of the Pmsonalf and not in Exclunon of it, or in 
Frimity to it. 

• 

' Upon both Points therefore my Opiokm is in favour of 
the at Law. 

a 

- - - I ..», 


XIm was ihsmissed without Costt. 
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LoftD MlLSlNGTOUN v. EAltL OF POllT- 

MOHl 

T he Plainliff harioj; abtsiiied tut ti^Bficlian 

out serving llie Defendant widi ^Letter Misiivn 
and Office of the BiU, a Motion vnis ihade to db- 
solve the Injunction; or that the Plaintiff might he Greet¬ 
ed at his oni> Expence to* fumi^ tite Defendant with an 
Office Copy of the Bill. 

* 

Mr. TIart, Mr. Leach, and Mr.'Hall, in support of 
the Motion. 

%Ti e Defendant Is not bound to put in an Answeri undl 
be has been served with a Letter Missive, and an Office 
Copy of tlie Bill; and this Injunction having issued with¬ 
out either is a Nullity. 

♦ 

It may be ^y|^tibnedy,^l^ether this is not a Breach of 
Privilege, llie Privilqie of Peeirage, limited as it is by 
modem Statutes still requires, as fa iqdispensible 
Condition, Service of the lietter* Missive, and Copy ot 
the Bill, accompanyiiq; at least, if not preceding, any 
Order of the Court; and in this Respectdiere is no Dis¬ 
tinction between an JBnglhh and a Scc^ch Peer: the 
Privilege attaching to the Defendant as a Peer; notas|i 
Member of the Upper House of Ihurliainent. ft^iusou 
V. Lord 9tokeb^{6) has decided, that Iri^ Peers, wiffi the 
Lxcejpidou o| tfmse in the House of Commons, are en¬ 
titled to Privi^;e of the Peerage, except that of 


1813. 
Lixcolh'r 
Inv Hacl, 
/V6.22, 

The Ri^t CO 
the Letter 
Missive and 
Copy of the 
Bill is Privilege 
of Peerage, 
not of Pailia- 
dticnt attach¬ 
ing therefore 
to all Scotek 
and hish Peers. 

Injunction 
therefore, or 
other Process, 
not so accom¬ 
panied, isin- 
etlectual. 


fa) $tat. 12 m t$ (h) 8 Pesi-601. 

3 c. 3. Stat. i; <hQ. 2. 
c 24. 

E sitting 
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sii^l tti Um Home of I^ordt (a): aed ilierefore lo tM 
Letter Mbnve. 

Sir Samuef for tire Flaiotiflr, aatd, die Ap* 

plicatioa in Robiiuot$ v. Lord Rokety wai not opposed: 
and Orders had been fie^oently made, diat upon the Ser¬ 
vice of an Irjpiiiotioa on a Feer a letter Afimve (dmidd 
aceowpany it. 


2 ^ Lord CHANCB1.LOII. 

m 

This is Priinlege of Peerage, not Privily of parlia¬ 
ment. In diis Respect therefore there b no Dirtinction 
^^hbetweenRngibA, Scotchp and Iri^t Peers: all beingen- 
> titled equally to PriTikge of Peera|;e; though cmly those, 
who lU'e in ParliunaQl^ can have Privilege of Parliament. 
In both the Acts of Union the Peers in Parlianimts, 4b 
10 and the 4tt, have die same Privileges as the EngHsk 
Peers; withtfae Eacefition of those, uhodid not take the 
Oaths; with regard to whom diere was a considerable 
Quesdtm as to dieb firanking. 

If th^ have the same Piiidlhge of Pber^, thoigk 
not of ParliameiKt, what is thmr Privilege as to thb Ques¬ 
tion f Widi regard to that I am bound to consider eveiy 
Peer entided' to thb Privily, who does not, as many do, 
volmtar^y waive it. Hie Question then b as to the Effect 
of the Injunction. I doubt, wbether it has any Validity, 
odless accompanied with dm Letter Mbiive and a Copy 
df die BiU. 1 wilt consjult dm MaHar tktiRM upog 
it; W at present tdiiid^loog^t not to rngkadug Order; 
Oonociving the Injunction to bO good for nothii^. If a 
PlB^bentideff to an Office Copy of, %Bill^ and j^sifts 
upon b> 1 do not see, how thb Court can Plro- 

cemelMiialtMtahpn 

(4) Sea and 40 Qto, $. c. tif. 
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that this IVactka than tb« Statute of 

WUUam 5. Hie Letter Missive and Copy of dif Bil] 1 
take to be v^ aptient. Thoe is one Instance of it in a 
lairy early Stage «f the Banbu>if€ht»*' 

f 


Sir Santitel RomUly, tot PlakvtidQry diof waived Che 
Point; and consented to wmt a Ccpy. 
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l<ord 
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WI£kIM!SON V. ADAM. 

The Lord Chancbllob. 

Sir At^ElEAlrOBlt T^omx*soh» Bardn. 
Sir Sistow It'i Blanc, > ^ . 

Sir VlCAEY Gibb 8, j J^W***c®** 


March 1. WHkiHem by his Will, dated the 29th of • 

April 13. November^ 1806, d^^tig to bia Wife Mar^ Wtlkinson 

Under a Dc- for life his Mansion at Costie Head, and declaring, that 
\ise by a mar- X>evise, together isith the Annuity given to her, Has 
tied Man, hav- ^ ^ taken in li^ of Dovtrir, «id living her an Annuity of 

ti s^r dbvued, and also giving her the Use of Jus House- 

“ dren which I hold Goods, &c. at h» Mansion at Ca$th Head, proceeds 
“ may have by as follows : 

A. and hy- 

« ing at my u ffo^j gmi after the Decease of my ssiti Wife 1 
•* Decease, <t devise unto Ann Lewis (who now lives wicU 

dren*^^**had ** <hwing the iTerm oi her natural Life provided she w> 

acauircd the ** pondnues single and unmarried but not otherwise 

BepttUUon of “W that my said Mamjon House at Coftk Head with 
being his ** ^ Apppitempices. Also 1 give i^id devise to the said 
Children by LeiflU (subject to die l^rovbo ajbresaid) the Use of 

her before the 

Date of the Will, entitled, as upon the whole Will intended, and Suf¬ 
ficiently describe i nyecting^ as a Description of the Devisees, Passages 
in a wnttep Boot, unatteSfed ; of wlifeh'Probate was admitted tinder 
a fieference in Will to '* the Observations and Directions, wbfeh 
•* IshallleavemavtlittenBiapk.* ,^ 

Whether, if were also ia^dmilie Children by % same 
fhey could taker together under the same Dcscr^pdop, and whether 
future lUegitiiitate Chtldmn can tahe^ndef f^crlj^tlcn In a Wilt, 
quttm* - - - - .*58,, 



OXdift flT' CifAHtacRY. 

“ kU njr BMaahiBU 0%d(, Phte, Fnnntine, and other 
Obattelv ofKind soever^ being at my Mibnon 
^ Home at CaMk Jtead aforesaid for her life which 
** I>ei4es are fbr the sefian'mmid peculiar Use Benefit 
** end £nj<^nnMlnt of the said ^n» Ltwu dtirhig the Term 
" uaA oil the Proviso aforeiaid aisidre lo he IdK^ced upon 
** Ua mitiiufy disUnot from md Inning up lUfeifpMie to the 
" jmnt Trust whmewidi she ur bmeiiiaimr mtmided to be 
** invested by this my Wdl.** 

The Testator then devises all his rfial fNsrsoiihl Pjro. 

pe^ty (s^f'vpt nhat he had before given to Ids sa^ Wife 
and Jnn Lewis for their respective lives) to the said Ann 
^LewiSf Jame% Adam, tfitliam raughttn, ihtndku jRh^ 
Holds, and Samuel Fmday, for Thhty^one Tears^ to 
menoeB^ his Decease, upon several Trusts; ^iastof 
which it to purchase Lands of Inheritanoet to fal limited 
during the Term of Tlurty>one Years to such and the rame 
Uses, and upon the same Trdsts, with those of the Tea* 
tatoi^s Estates of Inheritance, diereby c^ised to them in 
Truitt 'and he then proceeds in did foUbwing Words; 

i 

and aAer the Etpharion of such Term to 
the Qkildren which 1 may have by thC aforesaid Ana 
** Lewis and Uvhig at my Decease or boro witifih Sir 
Months after equally toIto^fided between such ^bildren 
** and their Heirs iftiare and Share alike and If butt^ such 
** Child to such only Clnld and hu ot her Htm fqr ever : 
** amd if no sudh Oitld or Oiddreu be living at my {Death 
** or bom witlaiu Sts Montlis after my Decease, as afore- 
** isSAt h> my Nephew Tdotnai James and liis Hmro for 
" ever; and if the said T&omat Jhnu shaft at ihe Tme 
** of be drod, in' Ibat Case lo'ihch 

" l^riUoU s^ dhdl thc^Bteif of the said Tk0mas Jon^, 
<< and to lift, hef or 1^, Heirs for ever;** agd after rite 
Expiration Of the said Term of Thhrty-one Years he 

B e 4 devised 
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<ieviittd «U ^Hier. hi» Estatot, Rc. m tht folbwiog 
WttNbi 

r 

** To U«o aod JSaboof of tbe ChiH or Cbifilreii 
wIdcA 1 maj have hy Sie said Jinn X^mu n$ above 
" foentionod to be divided e^uaUjr between them Share 
^ and Share alike^ end blather or dieir Heirs fet ever; eod 
** hi Bo&nit of asadt Ould or Ctiddren bom to mo as 
** aforesaid, dken to the Use aod Behoof of my said 
** Nephew ^Aomos Jones and his 'Heirs for eve^rovided 
** be <Hr Aeydo talm die Name of WiUdneon; and in 
** cam I leave any Child or C^ddren by the said Ann 
Xevta then I gpve and bequeath to my said Trustees for 
" cach^aad every such Child per Year during die Cond* 
** finanee of die said Tem of Tlnrty-<me Yeats mmA a 
" Sum of Money aa diey or the major Part of'ahem in 
** their Hiseredon shall think adequate and 8a6b:ient Ibr' 
" the Support Muntenanee Educatioii and brii^tng up of 
** such Child or Qbildren Which 1 may have by the mid 
^ Ann Lewu as aforesaid diffing so long of the said 
" Term as he die Vmp they may happed to live but iwt to 
exceed the Sum of .£200 in each Year for each apd 
** every such Qnld or Chililren $ aod It is myend 1 
do hereby expressly Uinil give and. appoint the said Sum 
** of j^lOO per Year to the* said Am Ltmis for her own 
^ peeimrand wpmnale Usef for her Care Management and> 
** GuaTitedii^ of the Bind C^iHidren dmh^ svdi Time as 
i* die conthniaB sOidi Gnardnmship; aod I charge my 
¥ Eafates wHb die Faymnat thereof aceofihngly.’* 


AA«r4irecting, thmliiaThistees should at the Exphadoa 
nf« dfs seidTaptof Thir^ymm Years, repder an Aenoivne 
lolhe.EbiaQ^^sSen|l^in.Revenl^ or Hempiad^ da 
|ue|(^ym«lEdatae^ fol|eifitafio»eode«iMurpqf^^ 
del^ Us IppfMI ;Ptid jpeva^ Br<a. 
|pp^bp|[«p9pce#^ 

¥ And 



CASBS CHA^CBbY. 

^ And it ii my Wiff 1 do.hereby dir^t that imr 
** mediately after 4ie Esjttnition of the aatd Term of 
" Thirty-one Yean all my real and |>efsonal Eatate and 
" Effisctta noV’beninbefore by tliia my Will otherwise die- 
** posed of lAaU be vested in the Child or Children which 
" I may have by the said Am Lewi$ as abov^entioned 
" (eaeept such Part thereof as is befmedetiaed tQ the^said 
** Ann LmU for her own Use during natural,Uife 

** aiid continuing siq^eaad unmarried) and his her or their 
** Heirs ftr ever Share and Share aii)ce and in Default of 
** such Child or Children bom to mens aforesaid then the 
** same to v^ in the said Thomas Jones, his Hejrs Exe- 
** Ctttors Administrators and Assigns to his and their owa 
** Use upon the Condition aforesaid. And it is my Will 
" and f do hereby far(|ier direct that immediately op the 
** Deceurn or Marriage of the said Am Lem\ (which 
** dmll limt happen) the Mansion House at CoAh Head 

and also the Household Goods apd Fumititre so de- 
" vised to her as aforesaid siiali vest in my said Child or 
** Children bom to me by her as aforesaid equally between 
** them and in Default of sudi Issue, then to the said 
** Jones his Heirs Executors Administrators and 

" Asaignt upon the Conditiim aforesaid>” 


isSfis* 


V. 


Adam* 


The Testator then iqg||oin^d Am Lewis Exe^tris, 
and hia other Trustees Executors of his W’iU^ and having 
dtreded the l^i^iacies, in a Scbedale> ammxed to his Will, 
to be paid» requests, that his Body may be privately in¬ 
terred in bb Cbrden at Cfutk Head in a Place, prepared 
f<Hr that Purpose, or within a Buildiiq; called the Chapel at 
Jkymbo, or in hb Oasden at Bradley, ** in such Manner 
** as is (Greeted m the Book faerainafter referred to, and at 
** the tmamit of the said Places where I jhall happen to 
** db. lastly it ia my earnest Wisb and Desire that the 
" Observationa and DireetjUHis which I shall ^eave (in a 
written Booh)fer the better Improvement of my Estatm 

" and 
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>' and carrying on the different Works As well as other 
** Matters be followed and attended to as mtlch as if they 

** wefe inserted in diis my Will.” 

1 * 

The Will M'as re-publi^lied on the,2Cth of Mffrcht 1807, 
and the 5th of Jamtart/, 1808: in each Instance ki the 
Presence of Jhree subscribing Witnesses; and on the 
latterOccaaon, he added a Codicil; directing, that theTei ni 
of the Trust should be for Twenty>one Years from his 
Decease instead of Thirty>one Years. 


On the Otb of Jemuniy, 1808, the Testator added 
another Codicil substituting JHlHam iSmith in the Place 
of Reynolds as a Trustee and Executor; and at the 
same Time he re*pnblbhed his Wilt; in each Instance 
stating,'<that he re>pttbltslied llie Contents of'this and 
" the preceding^* Eight or Nino Sheets as and for his 
last Will and Testament. 


'^Tlic Testator died hr Je/y, 1808 ; and upon his Death a 
[Manuscript Book was found; containing with a great Variety 
of other Matter Eight Entries,^ irat attested so as to pass 
real Estates,which were proved in the Prerogative 
Court of CarUprhuiy as testamentary. Some of those 
Entri^ were as follow's; • 

** Register lof my Children by Ann Lewis whidi for 
** more certainty is entered by John IVHkinson; Mary 
" ^nn, bora'July S7th, ISCKlf, about Eleven o’Gock; 
** JoimUf bom Aa^a Otb, 18(j>5, about Four o*Clock; 
** Jhhn, born 'October the 8th, 1806, llatf past Eight 
.< o’aock in dw Moroitg.” ' 

# 

" Bradletf, March 26tb, 1807« Whereas in my last 
Will and Testament re-pultiished tMs Day it is limited 
that the CbiM W Chffdren which should he entitled to 

** Co»shares 
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^ Co-diarea of my Estate real aiid>persoqal as w more 
« ftdiy eaplaiiiedt there should be boru to me of the 
** Body of Am Lewis within Six Months of my Decease. ^ ^ 

** Now 1 do hereby declare that such Limitation as to AuaMs 

Time should not dperate absolutely to tlie Deprivation 
j ** of any Cliild or Children which may be born of the 
Body of tlie said Ann Lewis withni the utmost Bounds 
** (after my Decease) prescribed by Liw for Oetgtation 
** and 1 tiierefore hereby authorire my said Trustees to 
** malrtjlluch Provision for such Child or Children,^ if any 
** such tiiere be, as they or tlie major Part of tbmn may 
** think right according to the Circumstances of the Case; 

** and farther least Doubts should arise as to the Expres- 
** sion * Children born to me by the said Ann Lmis* 1 
** hereby declare that my Meaning is to include a Dauj^ter 
** of mid Ana Lewis called Man/ Anut now about Five 
** Ycars old« another Daughter o( the said Ana Lewis called 
** JoninOj now about Two Years old, and a Sonof the said 
Ann Lewis called JoAu,•about Six Months old; and 
** farther; whereas ip my said Will it is expressed tliat the 
** said Ann Lewis should have for her own peculiar and 
proper IJse £Q00 during the Time of her Guardianship 
** of piy. said Child or Children niy Intcfltion was and is 
** tliat such Annuity should continue to her duiiiig her 
** natural Life provided she .remains so long unmarried in 
the same Manner as my Bequest to her of my Mansion 
** House and Appurtenances at Castle Head and on pre^ 

** cisely die same Conditions; my Idea being at the Time of 
making my Will that she should be considered the 
** natural Guardian of her Children during life. This 
** Explanation is therefore given to prevent a different * 

** l^a|tPonstruction being put on that Term or Express 
liou.” 

> - 

** Bradley, Ith June^ 1808. Memorandum. Whereas 
m my last Will and Testament duly published mention 


IS 
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19 nnide of »JnH Lems as the Guaivtian of my ChiFdreii' 
** by her the sMd Ann Lewisf which £xpfe86i<m is only to 
** be understood as a Mark of my Regard for her and 
^ Wish that such Children should not be taken from het 
** during their tender Age for any Purpose but tliat of 
** Education, nevertheless roy Intention and Will in 
** thaf in all lliings of Importanor and particularly in the 
** Education of suciv Children described by the Names of 
** Metjy Ann^ Jonina and John, or any other Qiildrcir 
** wbirh may be bom of the Body of the said Atm Lewis 
** 09 ill my Will particularly described the Direction and 
** Mam^eoient should be tit my said Trustees^ the Survivors 
** of them, and of such new Trustees as may be appoint- 
** ed pursuant to my said Will and may choose to act, any 
** Thing in my said Will to the contrary in anywise not- 
** withstanding; and farther, I hereby express ttty Will 
** and Desire that my said Children may assume and take 
** the Name of Wilkinson in addition to dieir present 
" Name of LemSf and that hay Trustees would take such 
** Steps for that Purpose as may be requisite; and 
" whereas, in my Will 1 have mentioned that after my 
** Decease my Body should be buried at Castle Head, 
** Bradley or Mrymbo, or such of those Places as I diould 
** happen to be at or nearest to the Hme of my Decease^ 
** it is not to be understood that 1 hereby determine the 
** final Pbee of dcpositii^ my Corpse; but if 1 do noft die 
** at Ctt^le Head my Body in one of the Iron Cases pfod 
** vided for that Purpose shall be removed diither by the 
** fint convenient Opportunity ihvee to renuiin.”—Signed 
•* John Wilkimon” 

Hie Testator's Wife, who died in his lifetime, in 
Ikeendier, 1806, having never had any Children, he 
left Mary Ann and Eliza Wilkinson, the Children of his 
Brother, his Co-heiresses at Law; and his Nephew and 
Devisee Thmae Jonesi wfeo.took the Sirnameof Wil- 

kinsoH' 
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litmn, and filed the Bill^ allec^g, that A/m Lewis vms 
^never married to the Testator; and any Children riie bad 
by him Mrere ill^itiaiate; and pra}iiigr that the Will and 
Two Codicik may be estalditbed; and die Trusts 
thereof carried into Execution: that the Tiustees may be 
decreed to convey to the PlaintilF and ins Heirs the leal 
^£lstate of the Testator, subject to the Estdte and Interest 
of Ann Lenis; Sec. 

The Trustees by their Answer alleged, that the Testa¬ 
tor previously to the Execution ofi his Will at Three se¬ 
veral Times caused to be written in a certain Book certain 
testamentary Papers, containing Directions for the'Im¬ 
provement ami Management of bis Affairs after bis Death; 
and on Day of the Date of his Will he wrote another 
testammitary Paper in such Book; whidi Four testa- 
luentaiy Papers w«re proved in the Ecclesiastical Court 
as Codkais; that by his Will he referred to such written 
Book: that he left Tliree other Codicils in such Book; 
the first made soon after bis Will: the second bearing 
Date the £Gdt of Match, 1807: and the tliird dated the 
4th of January, 1808: all which together wiUi another 
Codicil, -dated die 31^ of January, 1808|^ written iu suck 
Book, had been proved in the Ecclesiastical Court: diat 
the Testator acknowledged Maty Ann IVtlkimm, Jomtia 
Willdnson, and John Wilkinson, to be his Children; and 
friMwently declared, that he had provided for them by bk 
Will as such. The Defendant Am Lewis stated, diat she 
cohabited widi die Testator for many Years previous to 
and at the Time of his Death; and their CohalutaUon 
was well known to theTertator’s Wife, while she lived;* 
the Te^tor being very desirous of having Children of his 
own, to vriiem he might leave his Property; and not ex¬ 
pecting any firom bis W'ife: that during such Cohabitation 
the Testator had Three Children by her, now living: 
namely, Mary Atm WHUnson, born the S7th of July^ 

180 U. 
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1802| at the Tcstator^s Dwelling-house at Bradley i 
Jonirta Witkimonf born on the 6th of August^ 1805, at 
the Testatbi^s same Dwclliiig-hoiise; andJoAu Wilkinson, 
born the 8th of October, 1806, at the same House; ad¬ 
mitting, that she never was married to hhn; that he always 
acknowledged them as his Children by her; and usually 
called them by his SiriianUi; by which they went; and they 
were iboked upon by all Persons, acquainted with them, 
as the Testator’s Children by her; that they were brouglit 
to and placed at his Table; and w'ere always maintained 
and’educated at his Ej^petice, as being his Children. Ilie 
Answer submitted, that the said Three Children, boru 
before the Date of the Will, had, when his Will and 
Codicils were made, acquired Names of Reputation, and 
'also die Reputation of being the Children of the said 
Testator by Ann Lewis: that, having acquired such Names 
and Reputation, and being also sufficiently designated in 
his Will amd Codicils, they fell within the Description in 
his Will; or were to be considered as the Persons thereby 
intended; and that they were entitled to all his real and 
personal Estates, except what he specifically disposed of. 

• 

Another Manuscript Book was found among the Testa¬ 
tor’s Papers; which was represented as a Duplicate of 
that, from which the: Passages, admitted to be proved as 
Part of the Will, were taken: but during the Argument 
it was said, that there was considerable Variance botweta 
them; and that the Probate had been taken, not fro.in the 
Original, but from that which was supposed to be the 
Duplicate. 

After the Ailment the Lord Chancellor siil^gested, 
whether the Question, what Papers constituted the Will 
as to the real Estate, must jiot go to a Jury; or be stated 
as a Case for the Opinion of a Court of Law; his I^ord- 
ship declaring, that he had no Doubt, these Books could 

not 
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iiot he so considered. After some Consideration it was 

e 

agreed, as the most convenient and expeditious Course, 
timt the Case should be re-argued before the Lord Chan¬ 
cellory assisted by some of tlie Judges. Upon the second 
Argument the Plaintiff’s Counsel confined liis Claim to 
the real Estate. 

Sir Samuel Romilli/, Mr. Ifar^ Mr. Bell, Mr. fVmg- 
Jkld, and Mr. D, F. Jones, for the Plaintiff. 

The Plaintiff claims these Estates upder the Will of his 
Uncle for Default of tliose Persons, to whom they are 
devised in Picferencc to him. Tliese Defendants, ivhat« 
ever might have been the Testator’s Intention in their 
Eavor^ are as much ^ut of the Case, as if tliey were 
naturally,«h!»d, or had never existed. They are not to be 
consideied as the Testator’s Children, llieir Title will 
be set up, first, upon the Will itself, and the Codicils, 
attested by llircc Witnesses: Secondly, by an Attempt 
to connect with the Will Papers, relating only to the per* 
sunal Estate; so as to give tiiem Effect as to the real 
Estate. It is laid down certainly, that there ts no Dis* 
tinction between “ prdcreatU*’ and ** procreandis” (a); 
upon technical Reasoning, that the Limitation might have 
no Effect, if it would not include a Child already born: 
but the plain Construction of tllis Will is, that Children 
to be born at a future Time were intended; and there is 
no tlevise to Children already born: but if such Childtett 
can be contidcred the Objects, yet, being illegitimate, 
diere is no J^escription sufficient in Law to enable tliem 
io take. Xlie Expression of the Will throughout poiuS 
to future Children; and he miglit have looked to legiti¬ 
mate CbiSren by Ann Lems; who after the Death of 

(a) bee Doe on the De- Maule atid Sehyn\ Rep. 
niise of James v. Hallett, 1 12t. 

his 
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his Wife V'U to be placed in his Manston-house; and 
seems to have been regarded by him as a second Wife: 
a Circinnstance, that strongly fuitibea the Construction^ 
that he had future Children only in his Contemplation; if 
the Words were not so firap from Ambiguity, so clearly 
referring to future Children, that it is uiineccssAry to have 
Recourse to the proba^ Intention ; ** the Chtldren which 
** I may have by the aforesaid jinn hewis, and living at 
** my Decease/* the latter Part of the Descriptioii 
being restrained hy the preceding Words; with which also 
the subsequent Exp^esslcm ** Children born to me/* of 
ambiguous Import, capable of either Sense, is connected 
by die relative Term such.** The single Instance of 
Words, applicable to Children then born, is in the Di¬ 
rection for Maintenance, ** in cas^, I leave any Child or 
** Children the said Ann Lem's /* which eamtot have 
the f^hset of extending by Inference the former Descrip¬ 
tion, so phdidy expressed. 


If after-bom Childrm were intended, they cannot pos¬ 
sibly take. Hie Case of Metham v. The Duke of Devon- 
shift(it) od^j^onbrined what was the Law before; that ille¬ 
gitimate Children can take only by a Name of Reputation; 
which must be acqmred after their Birth. If the Intention 
was to give to the Cbiidien, he already had, those Children 
camud! take. A Testatoi^Scannot give either to his own 
illegitimate Gluldrett, or to those of imother Man, otherwise 
than by Description; either by a Name aeqaired, or by 
some remarkable Quality (Mr Defect; by which tbePerscHi 
may be distingnished; and (ho Role of Law does not 
admit Evidence, that the Perton so described is the Child 
of any one, if not I^thnete. The Rule is laid down by 
Lord €oke(b), accordiiig to Btodmlt v. Edm^is (e), the 


fa) l P. mu 539 . 43a. 3 Rot. Abr. 43. 1%, 

Cl>) Co. Lit. 3, b. 35. 

(oj Cro. EUx, S 09 f Moor, 

most 
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tfttor*«grea(. Intimacy with Ilarmodmtid his Family, and' 
Kfibwledgtt he had no legitimate Children, and tlmt 
those Wirh treated by him aa his Children. Cartwright 
FitmJnjf (a) ha Case of as great Hardship, and as clear 
inteDtioti for the ili^itiAiate Child, attd the strongest 
! Evidencey'dbet she was always considered by the Father as 
hb Children. In Harris v, Stewart, another Case 

in which your Lord^ip was 
after 4he Burtli of mi illegitimate 
mairied; and had several other Odldreii; 
tb^ ehhssi^ though‘illegitimate, was brought up with die 
rest without Distinction; and was proved to have been 
a Favorite with the Uncle; who by bis Will gave all his 
Prd|^efty to hb Sister, Uie Mother, for Life, and after her 
likeeaseto be equally divided among all theOjli^^eapi; iii- 
tendbl^Mtainiy to include the eldest; whc^^l^b other 
IsQrd Loughbarough, regretting, dnt^the Per- 
aoa« who drew the Will, had‘not the Caution to uanm the 
Chddten, was under the ^^ecessity of deciding with great 
iUluctaece, that the eldest took nothing. These C8?es 
have gone a great Way towards asceirtaining the Sense of 
what is^atiM iwText Wj iters* as to a Bastard acqvitmg 
a Hmh by Regw^tioo; which must be um|emood as 
giving a €apa(% to take by that Name, met^y as a D©^ 
scription; nq4ti«« a Child, by a Claim of Kindred. In a 
late Eariey. Wilson (bj, the Master of the liolh 
u|Kni thole Authorities, laying down tho Principle i|ncl 
Doctrine in the same Way, would not hold a natural 
entitled under the Description " such Child or Childr^ 
** as may^ hdppen to be ensieni of by uie.” 


*‘ii this Testadif hkd' lived long enough to awnj^^g^ 
'Zeteis, and had ligjtintete Children by her, which waa4h^ 
Case of Carinsrighl and Keiiebely, Scrafton(t)^ 

(a) 5 Vts. 530. (c) 2 East. 530, 

fh) 17 Vti, 528. 
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\ir]th''the le]gtt!§w^i^; b the Oyie^itJiv^M 
vip&if the Bv&t?' sfe^8 to have ikM 

li^etit; to Ctmsidered her'v^Mry inueh*^iJI^)tf9^Wile>; 
substidi^t^^fW after hll^ Wife'S 3&hlllh in diblPniSKNlMi 
of Hl^4M^H^n'liottsc, the Household F^||^|||b]te» 8(< 
antf upon her the Condition noeto 

lnteh^^#eleafi at least, tost after> 
should teltd;’'* aiuf it w^Id Be> extremely 
Worib t^^iidd the 0^i&e gddd as to th 
and not as to those afteru’ards bom.* The 
Inconvenience and Dangef of admitting Evidence to de^ 
tcn&bej who is the Father, demoiistrato the Wisdom tdT 
the ‘^ftule of liaw. In an Inquiry as to the C%Ud iS$ it 
man'tecl^Nte|'tlw PaU •adtoita no Boubt: in the Oth^ 
Case tlwHpHi^On the Ctipnce of the WO; 
ducing wniw Uncertainty in Property, topitt< 
the!ie'^Hitles%ere established, 

Hi4 secohdi^iiestion is, wheth^ in construing dib WiiB^ 
the Cbuj^ £hn take into Consideration these Papers, whidb 
beOh ifHnded as Codicils: thb Book/whkirbf'iqn^ 
aeoted ar'Piit'ttf the Will,'^ npon the j^^rence afbr die 
iNoniinatiei^^df Executctlfs to some'' BoSl^Which' he wdh 
leave. It b how clearly settled, <hat resl^plfi^e* itomtet 
he ditoosed of by a AVill with tiiree Witnd^j^^nbj^^Nrtogto 
sOtbhmhre Instrument, uot executed witti'tlie lotos' and 
required by die Statute (a). Tbs Law q&‘ 
tl^^^wject b clearly recognised and confirmed m He# 
bergfmn^ v. Vincent (h), ThO'ltfeferencd ^4letlda Wills to 
look is confined to one Su^i^dfe better Iln*' 
pi difiei 

^ frjliiid^to^be die Exeeu 

resfiHi^d to odier Matter^ 
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ot die same Kind with those before spediied: a mere 
Direction to the Tru«.tees as to the Management of the 
Eiitate : but, if reciting, that theic was some Antbigaity iu 
his Will, he had expressly referred to some Book or Papei, 
to be written and executed not according to the Statute of 
Ftauds, explaining, who wore bis Devisees, that could not 
be takeo into Con<-ideration: his Intention could not be so 
explahled* Hiis Book however contains nothing siipple- 
menUil to Devise, to remove the Doubts, occasioui’d 
by (be imperfect E\pre!»sion of his Will as to his Devisees 
It is a Book, ill which Memorauditms and Observations 


were made from 'rime to Time, and all those Paits weie 
written after the Date of the Will, This is not the refoie 


a Paper then cMsliug: which might perhaps be made Fart 
of the Will; if so clearly refined to, described and 
identiiied> b; the WiU as to amount to Incorporation, 
accordir^to Mr. Justice IVtLons Opinion frt) in 
ham V. Vinrenf, and your Lordship’s in Smart v. Priyenn 
(h): but if by this Sort'of Refcienee a fiilure testamen¬ 
tary Papei, which he is to Ieave> tan have Ffttct, though 
written afterward", or by some subsequent Ai t nude Pint 
of his Will, all the Security, xequned by the Legislature, 
liot only as to the Porni of the Will, but also as to tho 
Sanity of the Testator at the 'rime, would be eiitin ly lost, 
From both those CasesJt is clear, that a fattlur Charge 
upon re^ Estate w'ithout Rc-cxecution according to the 
Statute can be valid onl} in the Shape of D.*bts and Lega¬ 
cies. itow could tlip Fcrlesinslical Com I eseicise a Dis¬ 


cretion by selecting Parts of this Book; gianting J^robato 
of some Parts; omitting otheis, to which the M'ill more 
particularly refers: iuwhat Manner,and for what Purpose, 
abstract Passi^gei^ were selected, not appearing^ 

‘ “ . 

i, i 

'rhirdly, as to the sutpposed Re-publication: dmieiatiofun 
having any Reference to this Book or auy of these Codi-* 


(aj 2 Ves. jiin. 228. 


(hj 6Vts,m, 
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cijs); the Re-publicatiou is only of the Will itself, as a 
Devise of leal Estate merely; and after the Dccisioiii', that 
have taken place, it cannot be maiutaiucJ, that any of 
these Codicils aj‘c by the Effect of Re-publication made 
Pa.t of this Will. ITie Judges of late have cautiously 
iivoided farther bieaking ni upon the Statute of 
appears in the Cases, referred to in Pigolt v. 
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V. 
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Mr RichajiK Mr. Ilollht, INIi. Lcachf Mf.‘JE|£Hwv7i>> 
an<l Mr. Preston, for the infant Children, 


The Proposition, denying the Title of these Childieii 
to the real Estate, which upon the rliur Intention in theif 
1 avor is itdniittcd as to the Copjiiold and personal Estates, 
appears sinig^hir out of a Court of Justice. 1 lie Court, 
deciding agahist them, must bi-satislied, that thej^^'ide 
against the real 1 ntention, and the clear Ei'ideucc, that they 
were acknowledged as the Tcstatois i liildreii b) Ann 
JjCSiis, Rcitig a inained Man ut the Date ol the Mill, 
though not at the tie publication, he iimst. when making 
the Will, have intuided iiatutal Cliildren; and the Court is 
as iniiili bound by the Intentiou m Favor of ilb'gitimatc 
Childieu as legifmiivte, when It can be ascertained. The 
Questiui) is only, whether this M'lil dues not clearly and 
decisively shew, that the I’estator bad no other O'ject 
than hb lutuiul Vhiidien. 'J'hat Object is expressed in 
iheM’ill by the plainest Tei ms, the Clnldien ho may have 
by 'lun Lcms\ n<*l having in conl« mpUlion Maiiiagc witli 
hi I: and therefore meaning the Children be then had, and 
probably those he might iiavc, by her ^n % single State. 
|t admitted, that if heh^ used the Ut^cnption 

'j|^pl^ji|>OSdreu by her,” it would ^ve been sullicieiif; ' 
and he used are under tlie Circumstances* 

equ)violent. ITie Word ♦* Childrei^,” which certainly 


CoJ 7 Tcv. OS, 
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taken 
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taken sun][!»ly without Qualification, must be interpreted law¬ 
ful Children, u in this Will by neccssaiy Construction to be 
understood the natural Children, wliich he has or may have 
by -<#«« Left ly. 'rho Policy of the l^w does not permit 
a Devise to the natural Children a Person may have in 
, f|ttMrc; not acknowledging such a Relation, before it aclu- 
^y hut thuic is no Rule, preventing an ilicgitimate 

ulio by coming into Eitistence has 
ac^re^*‘4|^apacily to take, nie Decision in Hark v. 

an illegillinate Child i» Ventre docs not 
apply fo these, who were in E\istrncc. That ho meant 
to substitute /I?ni J.(,ris for his Wife is an impossible 
Coubtructioii, nut only from the Piesiiniptiou of a 3>cvi- 
sor, that the Devistc will survive hbii, but by tlie expros'? 
Condition, upon winch she is to siicceeih diat'^e sball 
rent^ Unmarried. 'Ilic Woid luuj” does not necessa¬ 
rily miport Futuritv: ns, “ the Possessions, that I may 
** have I will give,” or “ In case 1 shall leave any ChU- 
* dren,” thouc.li apparently future, would include Posses¬ 
sions, or Children, he hud at that Time; but, admitting that 
to be an equivocal Expression, its Sense is delei mined by 
the whole Context with the additional Woids, ** and living 
** at my Decease.” Considered upon the Piinciple of 
construing a Will, with reference to the Intention, there ja 
.110 Doubt, that this includes all the Children by Ami Heu'is, 
bf'm or .to be bom, if living at his Decease: and” b<*ing 
a mere unnecesbary expletive•, who must nccCs^rj)y be 
natural C'luldrea; and ate dci-ignatcd as particuisirly as if 
named; which Is not necessary: Uio Mode of pointing 
thiHn out being i^diifcrcnt. '^I'his intciuioii is plain from 
other I’arts of tb% \JiUthe Cbmsq, giving >j[rint^iance; 
'-jaiW iho JWixloiS Prbvuiofi against her 
would have withdntiyu her Attention from t1i4^\S^ren, 
The Name by Reputation, req#ed by the old Aht^riti^^, 
does not ncccssarilyincaQ a Name by Baptism, 
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SjoooMiy: upou the Evi<lenc<», if it can .be admitted, 
there I*? no Doubt. Dpon the Qi«*siioii, now fax a Pjper 
unexecuted can be c<nisi«{eie<l at* inserted in a W ill dniy 
executed, it is nut contended as to Pap« rs to be afternaidi 
Mjilteii; ai it he Jiad mentioned a Paper, in which he 
sboiiid aftcinutiis name the Devisees, but this Book b 
su/hcicBtly idintitied to enable the Court to^tU^rbs* 
hxcorpoiated those Parts, that were wiitten 
the Will; though the whole cannot be i^th * ihb 

Entry as to these Children in tlie Book, which 1 $ |H‘oVoS to 
have been tluie, when the ill was rft.ide, bciugf tnebrpo- 
lated, tl<'%e Children must be coiisideitd :is if they were 
jiamed iu the Will, ft is asst ited, that the Introduction of 
this Book IS making u \l'ill b> paiol Evidence. \\ hatever 
may Natuie of *1110 Ktftrence in the Will to another 

j[nsttuRil;ht> itimist be uitiounccd by paiol KvUHetice: but 
jour Lohlship has suggested a DilfirnUy in undthd® Form; 
whether theie is upon die i'ace of the Will a Dcsciiption 
of this Book sufhruiit to satisfy tin Couit, that the Book 
piodnced is the Book rtltiK d 10. Hie only twoAuthoiiti^ 
ii|>on the C^bjeclinn, so put, affoid no Piinciplc applicabW^ 
to thii^ Case: t \. Pi uji u •i(n) and Doe on the Demise 

pf iiiiiit/iorpe \. TaifftiV', tiled (h) by Puller^ Justice, m 
llabetgham v. / lucent ; piocecding op the Ground, that 
it was a Mibscqiitnt Codu il. ^FI.c Ettect of all Uiis Evi¬ 
dence is, that thi^ B(>ok aiiswiis the Description hi the 
Will, Obstivations and Du ections foi tbb better Im- 
** piovement of ray Estates, and cat lying on the different 
Woiks as well as other Matters,” satisfying the Rule, 
ifpon which the Paper was rejected in Smart Prujean, 
Reference must be to a PapeJ*,'which on Proof of 
will bo uJentiiied by il^jfcoJxtents. Hie Eccie- 
(!!!ou^ granting Piobat<tdiF tins Instrunientfliip^ 
df^i^ed, tliatit is Psit of the which cun only be by 

V. 
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tliis Refcrr*ncc: fh« Registers of the Children** Birth* not 
bejiig 111 thetr Natuio testamentary. The Evidence as to 
this Book pioves, th-’t it was always kept with the Will; 
and a OupliiMte of il was also kept. There ii> therefore 
no Doubt of tl.< identity. 


' Tlie Effort of the Re-pnhlicatioii, which is of every 
Thing contmned in those t i.'ht Sheets of Paper, and eveiy 
Thii^ rhterred to, to I nng tlie ill down to that Date; 
as after-purchased Lamo will pass under a general Devise 
by the nitie Effect dt a ‘•^ll^^,qucnt Ke-publieation. This 
then mu f be cons’dtred a Will <il the .jth of Januaitf^ 

ItiOF, a; 1 as speakiie’ ot the J^ooK at that Date. Tin* 
Exi’cnce ip, that a*^ each Re-publK’atiun tl'.c I>ook was 
with the rcsiatoi, and these I'liti'it s siere made by him 
before the Ri-public d'o. ; that he kept the Original and 
Dupheato; eaiiu ^ one with him, and leasing the other 
at Ills* Reside me; and luier did any Act of Re¬ 

public >tioii vill'out basing the Book witli him. This 
.Br'ot IS tbercfoio i<. tu conMchnil as iiKOrjKnatcd in tin. 
Bill at the lime ot the la-^t Re*pubIic.iiion; and then 
these Etitiies aie dcci'ive. llic Codicil re-publishing 
gives Kffei > t*( the V\ ill and evuy thing ineoiporated in it 
do” M to the Dale of the R*. -pnbliralion. The Ca‘«Ps upon 
this Subject weie much eofisidered iii the two last: Banm 
V. Croarc fcDawl ri»ul! v. Ihiilei'(h); which have settled 
the 'I’he iVIorfe of Expiessiun concerning this 

* Book, “ which i shall leave/' as a future Act, affords no 
iKc*cssaiy Cuiiciu&ion, that the Book was not then in 
Jii'dstcnce: that paifcnilir Ex|)rrssiou applying, not to the 
Creation of tho Book, but to the Act ol leaving itidiltis 
Deatli. 


Sir Arthu^ Piggott, and Mr, Danielf far the Co-. 


' (a) A J',ro. C. C. 2, 1 J'ts. 

jun.4SC. ^ 


(h) 7 Vii, p8. 
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licircsses at Law, contended, that the Devise to the illeoiti- 
mate Children, if it could not take Lflett inthtii favor, 
would pi event aiu olhtr Person’s taking under the Will; so 
as to i* t in the Ci nm of the Jieir at Law , and also, that 
the Ditftrence between the Terms of Thirt5-oiie and 
Tweutv-one Ytais was an Interest in real Estate undis*- 
poaed of: but, the Lord Chamelloi linMug upon first 
Argument expiLssed ins Opinion against these Ctaiois^ey 
were not pie&)e<i in the second. 


WlLKISSOW 

©. 

Adam. 


Sii Stumtpl JRoitid/i/, in Keply. 

The Rule of I.i'iw cannot be disputed; th.it the Word 

Child-' in a Will oi (iiant must be undeistood a legiti¬ 
mate Clilld; unless some additional Desciiption proves, 
that an lilrpUiinato (’luld w.is irttmleil; whiv.h tniist be a 
nectasary Conclu&ioa The Question in these 

Cases IS, how it IS possible toi an illegitimate ChiM to tike 
uudci ihegeiieial Dtsciiplioii'of < hild as he ctitainlv 
may, il fioinled out by sonic pcciihat Quality : some per¬ 
sonal Detect, ah btiug blind, deat, or dumb; or by a p^l^» 
ticulai Hesidtiut; in all which Cases the tnciuidual is so 
disUnctiy niaiked, that no oihci Ihrson can be supptiscd. 
If I.ord CoL meant to assiit, that a (Iiant or Devise 
inighl be made to an iliigitmiate C’hild by the Dcsi ip- 
tion ol “ Child,” which is i»s no means pjobable, th.it l..is 
been long o\ei-iulcd, pariiLulaily in Godjntf \. D'Uii 
(ti); where Loid AlituiUjf with gieat Clearness, but gu.it 
lltluclaiKe, as against the plain InlinUun, htld that not to 
bo the Meaning ot the Passage in die Fust Institute {J}); 
but Uiat some Person must be shew'n, who had acijuiud 
the Reputation ot bring the C'hild of that Faiiiei. The 
Expression ** the Chddieii which I ma\ have,” whidr is 
represented as not i^purtm^ futuic Ch||ldicn only, but 
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referring also to those already boiti, admits either a prospec* 
tivc, or retlo-'P' etivr, Sense, or both, as it js used infklw 
nilely, oi v uh a dehnitc Mc.tning. A Man speaking 
sueU l^tate as ho “ may pun base,” cerlanily meati 5 m 
tuturc: it of siitli as 1 u- may liave puroha>cd at the Time 
of Lis Death, he loeiiis boili past and fiiimc: su sayins:, 
hOt'vnll give such Inloinnlion as he may have To^morrows 
istatwe: but it woiitd bo inaccurate to say, ** sVf dovin; 
*♦ andtiiviH ghre you sm hTnfoimt»Uon a*» I may have.” The 
Conclusion U^tbat this Evpnsaion, whon used iiKhriiiitoly, 
has A future Sense, Smt is btuh nlrospvclive ami piospoc* 
live, when It i» h 13 to soino futiuo, dehluU, Pu.v>d. 'I luj 
DdhcuUy unoii iiw Diii.taiai)t*'i Const!urtion Ir'nn tlio 
adthUoual Dtscuption “ and hung at niy Dottaw” ro- 
movmg all D'»i hi, ilu \\ oid ** aiul^' upon Uiat Cwn&lMic- 
Uon havmg n > I'^c, compels tliun to tt pet th it Wold, as a 
mere cipletivc. a Measuie, to wlmli ilie Courts never 
rcsoil, If, the \Vi id hi mg r« tamed, tin Sonsi is police I, and, 
beinglejccted, 1^ peiloetly different. i>lill loss Mould tfuy 
b^ disposed to adopt that Counts! foi tlu Puiposeol aiding 
'the Claim ot illtgitiinate Clnlduii under an ambiguous 
Plmue. 'Ihe Clause, diiectmg Ma,utenai'fo, iiMase Ire 
shall leave anv C'luidoi Childun by l‘ui }.( 7 us, biking tbc 
whole logedur, and }iaitieulaily tiie Comlii'-iuu, 111 the 
saineTcnus as heloie snv,li Child 01 Childitn, vvlmh ( 

huvef"* 6 h<^vts, that he looked to luiuic Cinlduu. 

* 

The Answer to the Objection, fiom speaking of his 
Childioil by another W oin ui in the same Will, in which 
he supposes his W'lfe will survive him, is, that a Testator, 
making hn. WMI, genu ill) (onlvni)dates a Varied of 
Kvepts. If beyond thn'Peviscto thes#Children Im bud 
no ulurior Dispo^jon, that Argnnient, tho^lft'not 
coiicKi-ive, vv|^uld havb mnie Korcc: bt)t, into 

Viev» the Pi obab lilv, tUut he might have no Children^ Sttcb 
as aie doscubeti, and under tha.t Impression davisi^'^ver 

'*^*1 , fO 
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to a Peison, nmly t'nimrctcfl \uih him an Blood, \Uio 
lived with him under the B\pcctation, re«nihin'» fiom that 
natural Coniiectiou. can it he mainlamed, that he must 
have had in CoutrmpLitioii, that all fhc^se Events would 
happen; and that be could not intend a conditional Devise 
to hb Wife, if '!«he should suivive; and, if ihd, oon- 
templatiiig his Mairia^e with Ann Xeu.v andkle^Jif^g to 
Cluldren? The Condition, that she uliidl 
sbglc and unmarritil, does not aifcct tliw Constntciioii. 
A Ih ovjsion for a U idow, w hile '•ho coutiour's 6 h)g 1 e and 
unmanied, is not unii<-nal; and is flmieislood not as having 
pever b(i‘u marrlul, bnt as contninnig in that single Slate 
of Widowhood. lleitiiction Iroiu a Mihseqiuiu 

Marriage, so licquontlj imposed by old Men, with the 
other Circumstan{1?s of the Devise to Ann r.ti e 

the slfongtst Infeieneo c)f .m iiiluided Marriage wltli hu ; 
and the Inclination of the Courts is uniform in Favor ol 
laigitiinaci ^ 4;f which Ahop v, Sim n in) is a attong In- 
etance; vvhete upon that Ihlncipie, <i Child biing hom 
l'ci\\y Wetk* and Tui l)a>s after the Ihisbaiid’s Dcatli 
the Quistion was left to the Jui} , and the Child waStlbeld 

4 

Jcgitnuate. 




WlCMNSOlf 

11 . 

Adam. 


No Tiistaiicc lias octuned ot legitimate and illegilinute 
ChiUhen taking under onh Destiiplion in u I\ ill * winch 
would overtliiow the Uulc, and the Fiinciple, upon which 
thC'C Cases have been decided ; the Jhcfeience given to 
legitimate CJuldien* ptrouglv exemplified by supplying 
the Want of a Suilender of Copyhold, and giving Inteicst, 
not oapie«scd, upOii a l-<pgacy ; refusing it to illegitimate 
Childien; not considering illegitimate Children mifavoiably 
'srj Individuall; but diaavow^g the Kiiowlciige of a Viohi- 
^'^it^rtof thd I.iaw>'until avoiding the difiicult liupti^upon 
Iho Favt 0# d^^eml upon llepu* 

(a) Ptilh. Cl. 

Dtion, 
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tation, can be more^, Tague, more prodiiclive of 

Difficulty and Unca-taintv ? Reputed: by whom ? By tbfe 
World? One-of these Children M'as but Six Weeks old, 
when the Will was made j inca|>able therefore of having 
gained a Reputation. Tliere are- many Instances of Chil«. 
dren th^ reputed Children of more Fathers than .one. In 
die Case of the Berkeley Peerage if Lord Berkeley had 
msd6,a general Bequest to all his “ illegitimate Children”, 
those, mIio by, the Decision of the IJon&e of Lanh were 
illegitimate, could not have taken; not being so reputed ; 
but being acknowledged os legitimate by him. Melhatn 
V. The Duke of DvvonsairCi it is true, is against this 
Argument: but the Point does not appear to liave been 
considered: nor the Consequences, to which the Rule, asi 
there laid down, r.stabli>bing a Bequest to all the na- 

tural Qiddren’' would reach. 

Some important Observations arise np(*n the Facts, now 
dj.srlosed. It has not been sworn either here or in the 
' Spiritual Coint, tb.at lliere is ii(» other Book, that ctm 

' ' 't 

an^U'ci the Desciiplion in the VVill, except that, which 
has been proved j which is the Diiplirate.. Jd^tmusveixrs, 
be found this Book,with the Will; but dues not.say, 
he found Jio oilier. Probate has been granted oi\Jy of 
ths'vc Parts of the Book, relating to the Children, not of 
those, relating to the^ron Works. Upon this very vague 
Descrip'lion it js iiuUeiial to ascertain, that there is no oUiec 
Bonk or Paper. A Book, that he shall leave, does not 
ncccsvarily nder to a Book, already writteu: but it dqe^s^ 
pecessanly refer to' future Act. In Smart v. Prujean 
the with xelwnn'the Pa|^r was left, was de- 

dried thes<’ DirectlonS’^in'^ be in his A^eouot^Books, 
ill hW' fchest of Drawers^ any wbeie. Nothit^ cdtt he- 
more vague and iudclinite: tlj^ he 

the same: tliough they vqry. in many I^espectiv A Passage. ' 
in the Will directs his Burial to t^kc place in 
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^Nlaniter as is directed in the Book lierciuafter referred 
** ip;'* bpt the Book produced contains no'suth Oiiectjon. 
The Specimen of an Epitaph cannot be the Direction as 
tp his Funeral aUpded to. This is decisive Evidence, that 
the Court has not before it tf^e Book; that the Bf>ok re¬ 
ferred to is ^ome Other Book; m hich cannot now be pro¬ 
duced; and this shews the Danger and UncerUiiuty of 
prt)efcediug on such J^tidcocc: the Book produced hi no 
Way answering the Description, What Parb of this 
B<jok he intended to he Part of his Will should be shewn 
cleaily. it is said, the llc-pubhrafion and theCoduils 
make the Book Part of the Will; but the utmo-st Effect 
of the He-pubiicatiou is to make llie Will speak at that 
Date, li theu'fore the ilook had bteii more particulaiK 
described, by tlie binding, thfe Place, where it would be 
found, &,c. and he'liad destio>ed that B^iok, and placed 
anoUier, answering the Description, in the same Place, 
that v<mld not by the Elttct of the He-publication be Part 
of his Wil!. Uiiis Book theicfore cannot have Effect as a 
Codicil. Tile paiticnlar I'erms of the lie-publication, 
expiessing Eight Sheets of Paper, eU'ludc any lilea of a 
He-publica(iun of Codicils, generally. The Mischief wWi 
reference to the Sistute of Frauds is, that theie is m 
Security for ihe Sanity of the Testator at the iutnie 
iime. 




Wii.KiNsoir 

i'. 


I'hc Loid Cliancellor during the Argument, and at its 
Close, made the following Obscivatioiis. 


^Phe Cases, as far as they have gone, have raised 
Doubts, even as to a Paper, antccedcnlly existing, hut Uiuttested 
cloarly and undeniably referied to hi a Will: but I take it I’aper, c leariy 
to Im 5 decided,4 and Uierc is no Doubt> that a Paper, made t<>ni a 

•Asrwards, pould ueyer be Part of the Will; for the 

Lsiate, consi¬ 
dered Part of the Will, if made prCMoujly ; out if sub‘c»iueiit. 

Three 
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Lcgacu*^ l>y 
an uiiatit i((l 
Pappi jiHliuicd 
iihdd d C hai'^'c 
of Ia*{idi les on 
^ rial TsUtP 
bj a Will duly 
atte^tc(l. but 
the ProdiKt ot 
the Sale ot a 
teal I' stab can¬ 
not be directly 
liisposid ot by 
an unatle-»LU 
Paper. 


'Ihicc Witnesses, requiicd by the Statntd, arc Witnesses 

the Sanity of the 'Testator, ahd to all, that is necessary 
to constitute a good Will, llie Codset|uencc is, that the 
&ub'>equent Paper has not tlie Ceremonies, necessary to 
constitute a Demise of Eiand. ’The Causes npOif a Charge 
of Legacies by a Wdl with Three Witnesses apply to this; 
and though it is settled, that Legacies, given by an tni« 
attested Paper, will be included in that Charge, that has 
been met at least with this Symptom of Disappiobatioti, that 
it is remarked as a solitary Case; and if by a Will duly 
attested th« Devisor dpects an Estate to be sold, though 
he could have < xlfansicd that Fund by I.egacies, he could 
not by a ill unattcdtcrl give away an) Part of it. 

J know no Law against devising to the Childien of a 
Woman, wht'lhei nntnral, or not; as that cicates no Un¬ 
certainty. 'iho Ditliculty arises upon a Devise to the 
Children of a particular Man bj a A\ oman, to whom he 
is not matticd This Ttsf.it >r up'm the same 2f)t!i of 
Marckf 1807, on which he ii^publisiied the Will, inukes 
ern^ of these Eutiies ni the Hook; and clearly after tlie 
Ke-publtcation; which is cNprcssly recited; and he pro- 
reeds by this Paper to say, that Cliildion, though not 
born within Six Months after his Deatli, shall take, if 
Lorn within the loiigeSt Period allowed for Gestation; and 
that is e\plaiued)n such a Way, that the Devisees would 
t.tkc, whether his iialbial Childien, or not; as he there 
desetibes them only as her Childien. Is it possible then 
by an unattested Paper, made on the same Day, but after 
a Re^publieation of bis Will duly attested) to vary in iVo 
jiespccts so mhtedaldbe Description of his Devisees ^ 
iutrodttciug as Devisees of real Estate Children, bom 
mor^,^tji>an ^tx Mouths afWir bis Decea^; and, 
by the Will it was neccssaiy to shew, that they^erc hik' 
n>puted natural Chddreii, this Codicil tnakiiig it nccessftiy'^ 
only to «htw, that they were her*s? 
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i do not see, how I can take one R»rt of this Book as 
formiog Ida Will .less than anoUier; unless iHe Manner of 
the Description necessarily leads me to select some Parts, 
and reject otljers; and then what am 1 to select, and nhat 
reject? Tlie S^tiritual Court" mast either take tlie Whole, 
oi*. select those Parts, which fall Under the true Meaning of 
tho^ pescription in tlie WUl Directions and Ob«ei va- 
** tions for the better liuprovemeut of my Estates, 'and 
** carrying on - the different Works as well as otljer 
“ Matters; ’ and, if the Whole is taken, how is it pos¬ 
sible to execute such a Will? Man^ of these Directions 
are dated before tbeWiU; many with onlyoneVViCiicss; 
6e\erril arc left standing without Remnrk: others crossed 
out; and the Reason stated, that he had made a Will of 
tlie Date 1806- How is it possible to say, that wlrnt is 
not crossed out is not a Pait of the Will ? If 1 am to 
take this Book as a Will, disposing of real Estate, 1 must 
be informed, what Parts of it form the W ill, of which 1 
am to declare the 'IVusts. 


181243- 

W'lLKlNSOX 

X. 

Aoax. 


Some Points of this Case admit no Doubt It is itit* 
possible to make out the Two Points, contended for the 
Heir: lirst, that the'WiU means illegitimate Children; 
who, though incapable themselves of taking, would pre¬ 
vent the Plaintiff from taking; and so give Title to iho 
Heir. That cannot be maintained; as, illegitimate 
Cliildren. are meant, there is no Rule of Policy, wiiicU 
prevents the Court from saying, that they are Uitended; 
in other W'oi'ds, if they are sufficiently described, there is 
»0 Rule, that prevents their taking; but, If they are not 
described, but legitimate VGhlldren are the' 
Pf^fspns tp tajke, then, as ttee are no legitimate Chit- 
dre^.tj|j^reji^.np. ^rior Tak^ before the Piami 

There is'Pd Jli^QUbt thm^c, iliat the Exisfehce of 
those Children) Jif^th©y cannot take, does not ibrm a Bar 
to the Plaintiff’s taking. 


The 
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T1 m5 next Point, contended for the Heir, ^ri^ npou 
the C-idkil/ reducing the Term of Thirtj*-one Yeara, 
created by the Will, to Ttventy-ofte Years; that the Dif¬ 
ference is an interest in real Estate undisposed ot: but 
this is merely a Substitution of one 'I'erni lor the other; 
the Effect is precisely the same as if a I’erm of Twenty- 
one Years had been oiiginally created; and there is no 
Interest undisposed of. 


The following written (Opinion was sent by Baron 
Thom-imu and the Justices Jle IManc and Gibbs to the 
}^ord Chancellor. 


*llie Question, to which our present Opinion will^ be 
confined, is, wlictUcr the '^I hrcc natural Ciiildrcn of John 
IVUkinson by Ann Lcoiis, bom before the making of his 
Will of ^ore/tibeVy ^ytli, IKdtj, arc entitled to take his 
real Estate by lurco of that ill uioiic. 

The Facts, out of which this Question arises, are these. 
iNIr. Witkimotif being seised of a very considerabJe real 
liistate, and possessed of personal Property to a very large 
Amount, on the 29th ^uccniber, 1800, made his Will, duly 
c.v.ecutcd and attested for passing real Estates. At this 
'rime he had a Wife Maty !l i/kinsott still living, but no 
(’hildren by her. A Woman of the Name of Ann Lett'is 
vvas living with him ; by whom he had Three naturtil Chil- 
tlreii: Mary Anriy born Juli/ 7th, 1802; JoninOy born 
Attest 6tli, 1805; and Johuy born October %\\\, 

All thc.se Chiidreti at the Time, when the Testator inade 
his Will, had acquired tbtp Character and Rcputalion'^of 
, being hi-s naoual Cliildfen.by "Ann Le&'is.^ 'I'he TestitorV 
Wife Mary Wilkinson diet^ in Decismberi 1806, Subsiji* 
quent to hor Death the Testator re-publistred his Will in thu^^ 
XVescnce of I'lnce Witnesses. On the 14th of 
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ihf: Testator ; leaving ihr saul Jnjf Lads and 
his said 7'Iiri‘O natuial Cliildivii by lu r surviving him. 


1812-13. 

WlLKTNSOK 


r. 

I'Voin iho maleilal Parts of this Will, as they bear upon Adam, 
the pro'-ent tQuestion, we think, it most fertainly appears, 
that tlie 'IV- tator meant the above-nKiitioncd JJevise to 
«»peiate in favor of his illcgltiinate Chihhen, born anci to 
born, by Ann herris; and llial he had illegllimate 
Children only in Ins Contemplation. 


The M.mtier, ni which lie dcscribcs^tlie Children them- 
?«‘!vcs, and Ann /.<'.\/v, their Mother, as living with hitn, 
hi- \\ lie v.as liien alivti, tho Mode, in uliieh he ap¬ 
point;; hi.r f.iiiirdi'ii ul Mich C'iiihhcn, the limiting her 
Annuity and hci klomjRi nv.itnjn tor the (juaidianship to 
ttie’^rntio of !n'r coiilmuing single and mimnnied, logelhtr 
witli tin ny otlui Piis-ages in the 4\ ill, anpi’iir to us to 
place ilu-i liitv'iit.vtu lu\e<ul all possihle Douht, 


ll iias heou that ilio Te.^atoi niieht, when lie made 


ids ht->k! d to till' Po'-'-ahiliiv cf 


his 4V ife’s dviiig 


liefoic him, of his n r/iog Aff?i Lerds, tuid of Ins having 
i hildien by her; and that such Cliiidren may have bceii 
lise Olijcetsof hi-» intended Ihiunty under llie iibo\e Kc- 
<[iiost; but it is inip' .isihie for aoy Man, looking tluougli 
the whole of this Wdi, to suppose, tlialhe enteitained any 
-sii' h. liitenUoii; or that lie hail any such (Ibjecls in view; 
audit isobsonable, lhal he has evidently contemplated a 
Slate of 'riiiiigs, in which the Event of Ids Marriage with 
.t oi Liidj would have Ircen hnpossibh'; aud yet his iliil- 
di< u by her are still to take; bir he has bequeathed his 
Mansion I louse at CW/e ilcndy aud certain other Paits 
of his Property, to his Wife for her Kife, and after her 
1 h cease to Ann In’ids for her Life, aiul after the Decease 
of both to his Children hy Jitn lA’ids. Now, supposing 
lilt sc several Requests to take place in the Or<ler, in which 
VoL. 1. C jj •hcY 
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they stand, .the Wife of the Testator must have survived 
him; and his Children by Annl^cis must consequently have 
been illegitimate.. We think therefore, that his illegitimate 
Children, born and to be born, of Ann Len'is were the in¬ 
tended, and probably the sole intended. Objects of bis 
Bounty. We also think, that, if he had any illegitimate 
Children by her, after his Will was made, such future Chil¬ 
dren could not have taken for the Reason, \\ Inch is to be 
found in all the Authorities upon this Subject; that an il¬ 
legitimate Child can only take by his reputed Name of 
Child ; aiid liiat, uvitil he is born, he cannot acquire that 
Name by Ueputalion. 

But with respect to the Tlircc Children, who M'erc born 
before the. making of the ^^'ill,^lllc Depositions prove 
most abuTidiintly, that they had then acquired the Reputa¬ 
tion of being the Children of the Testator by Ann LctAs ; 
aud thinking for the Reasons above given, that they were the 
intended Objects of the Testator’s Bounty, wc think, that 
they are intended to take the real E.state under the Will 
itself without the Aid or Explanation of any other Papers. 

It has been argued, tliougli not much prc-ssed, that tliis 
Devise applies only to future illegitimate Children; and is 
therefore void: but, lookmi; to the dilferent Parts of the 
W’ill, wc think,^it clearly appears, (if that were necessary) 
that the Testator had in his actual Contemplation the il¬ 
legitimate Children, who were then born, as well as those, 
whom he might afterwards have by Ann Lercis. It was 
also urged, that, as the Testator re-published his Will after 
the Death of his Wife, and when the Event of his marry¬ 
ing Ann Lems was thereby brought within his own Power, 
it is fairly to Be presumed, that under the Description of 
his Children by Ann Letsis he meant such Children as he 
might have by her if Ije should afterwards marry her; but 
we tliink, that ia the Construction of this Devise the In¬ 
tention 
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trtilion of the Testator is to be collected from’ the Stale 
of Things at the Time, when he made his Will, not when 
he rc-pnblishcd it; and we also think, that, if the Altera¬ 
tion, which took place in the Interval between the making 
and re-publishing his AVill, were takentiido the Account, 
enough would still remain to shew, that his illegitimate 
CMiildreii by Anri Lewis were the Objects, whom he had 
in view. 


1812-13. 

WlLKlNSO^t 

V. 

Ada.v* 


Tl was also contended, and this appears to have been the 
main Stress of the Argument, that, admitting the Inten¬ 
tion of the Testator to be clear in favor of. his illegitimate 
Children by Ann LewiSf that illegitimate Children, born 
before the Will, are included, and that the Claimants 
had acquired the Name and Reputation of being the Chil¬ 
dren of the Testator by Arm Lewis, still by the settled and 
established Rules of Law they cannot take under the ge¬ 
neral Description of Children iq this Bequest; and a 
Passage in Coke, Litt, 3. b. was cited, ir'id much comment¬ 
ed upon, as supporting this Doctrine. It is there said, 
that “ a Bastard having gotten a Name by Reputation may 
** purchase by his reputed «r known Name to him and his 
Heirs; although he can have no Heir but of his Body. 
A man makes a Lease to B. for Life, Remainder to the 
eldest Issue Male of 13. and the Heirs j^ales of his 
Body. B. hath Issue a Bastard Son. He shall not take 
the Remainder; because in Law he is not his Issue; for 
Qtd cr damnato Corfu rrascuntur inter Liheros non eom~ 
Itule.nUir'ymxA, as Lillieton sailh, a Bastard is quasi nulUus 
** J'diuSf and can have no Name of Reputation as soon 
** as he is born. So it is, if a Man make a Lease for 
life to B. the Remainder to the eldest Issue Male of 
** B. to be begotten on the Body of Jane S. whether the' 
** same Issue be legitimate or illegitimate. B. hath issue 
** a Bastard on the Body of Jane S. Tllus Son or Issue' 
shall nut take the Remainder; for. (as it hath been said) 

G g 3 l)y 
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lllroitimatc 
Child cannot 
take l)y tlio 
DoiCiiplion of 
Cldid of his 
rcpuled Fall.ci", 
iintii ho has 
acfj'iiiod rhtj 
Uoputation of 
Loiu^ such 
Child. 


'' by the Name of Issuc^ if there had been no other Words, 
be could not lake; and (ns it hath been also said) a 
Bastard cannot take but after he hath gained a Name by 
“ Reputation, that he is the Son of B. &c.; and therefore 
** he can take no l^cinaindcr, limited before he be born; 

but after he be born, and that he hath gained by Time a 
** Reputation to be kiioun by the Name of a Son, then a 
** Remainder, iimitod to him by the Name of the Son of 
his reputed Father, is gotxl. But, if he cannot take the 
** Remaiiulei' by the Name of Issue at the Time, 'mIicu he 
is born, lie shalf never take it.” 

We colKct from tliis Passage, that an illegitimate C’hild 
cannot take bv the Description of Child of his reputed 
Father, until he has acquired the Reputation of being such 
Child: but that after he has acquired the Reputation of 
being such Child he may take by that Description. So 
l.oid M(tt'clcsji\;ltl appears to have understood it in the 
Case of Metham v. The Duke of Devon (a), hereafter re¬ 
ferred to; and the Muster of the liofh in the Case of 
Durle V. JVihon (h) recognizes this as the Doctrine adopt¬ 
ed and acted upon by Lord Mui'clesficM in the above nien- 
tkmed Case of Methamv. The Duke of Devon. 

It vi'as adi^ttcd in Argument by one of the Counsel, 
VI ho opposed the Claim of the Children, tliat, taking tlio 
Intention to be clear hi favor of illegitimate Ciiiidreii, if 
the Devise had been to the Testator’s Three Children by 
Jnn Levsis, it would have been a sufticient Designation 
of them : but he insisted, that illegitimate Children could 
never take under the general Description of Children, as a 
Class; and he pointed out several Inconveniences, wliicb 
he supposed would arise out of an Enquiry into the Fact, 
whether the several Claimants were or were not the Chil¬ 
dren of die Testator. 


(a) 1 P. mu. 52£k 


(b) 17 ns. 528. 


But 
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But it appears to us, that ibe Enquiry miisUbe the same 
in Subslaiire, ^^helller the Request were to the Testator’s 
Till ee illegitiiimtc Children by Ann hacisf or to his il¬ 
legitimate Children, generally, by her; that iii the latter, 
as well as the former, Case the l^nqiiirv would not be into 
the I'act, but into the Reputation of their being such; 
and that the Inconvoiiiences pointed out could never arise; 
bt'cause it is not the Fact of the Relationship, but tlm 
Reputation of it, which is to be enquired into iu both 
Cases. 

In the fonner Case we should have to enquire, wliether 
each of the Persons, who presented himself as one of the 
'I’hree Children, designated by llie Will, had, or had not, at 
the Time of the \\ l!l»acquired the Reputation of being 
such Cliild: in the latter the Nature of the Enquii-y would 
be precisely the same; though it might be directed to a dif- 
fiTcnt N umber of Objects. 


1812-13. 

WiLKiNSoar 

V. 

Adah. 


The Case of Cacfjrei/ v. Davis (a) was cited as an Au¬ 
thority against the Claim of the ilii-gitinmte Children in 
the present Case. ThaJ was a Request in Remainder to 
the eldest Child INI ale or Female of tViUiam Harwood; 
and the jUfJasier of the. Kolls held, that an illegitimate 
Child oi IViUiam JJnrtvood cduld not lake; although it 
w'as known to the 'Festator at llie Tinie of mnkinu his 
\\ ill, that WiUiam JJancood had only illegitimate Chil¬ 
dren : but there Willinm Uai rcwnl was a single Wan : the 
Event of his niarrving and having legitimate ChildiTn 
might fairly be looked to; and there was nothing apparent 
iipuii the Face of the Will, or to l>e collected from the 
f'tate of IVUtiam Duncood’s Family, which diewed, that 
dm Testator meant bv the VVord “ Child” to describe an 
illegitimate Child, In the present Case, we (hiiik, the 


fix) 7V.v. -UJ, 

Ci gy 


Will 



'454 CASES IN CHANCERY. 

Will itself .points clearly and manifestly at illegitimate 
Children, 

It has also been urged against this Construction of the 
Devise in favour of the illegitimate Children, that, w'hat- 
cver the Intention of the Testator might be, it was at least 
a possible Event, that the Testator might survive his Wife, 
and marry Ann Lewis, and have Children by her; in 
which Event those legitimate Cliildren would answ'er the 
Description of the '^I’estator’s Children by Atm Lewis; 
and must necessaril} take under the Will; and that it is an 
established and inflexible Rule of Law, that legitimate and 
illegitimate Childien cannot take together under the general 
Description of Children. Wc will take the former Part 
of this Proposition to be true; and wc think, it is so. It 
was possible, that the I’cstator might outlive his Wife, and 
marry Ann Lewis, and have legitimate Children by her ; 
the Words of the Devise are large enough to include .such 
Children; and there appears no express Intention to ex> 
elude them: though probably the Testator had them not 
ill Contemplation. We incline to think, therefore, that 
such Children w'ould take under the Devise: but the Con¬ 
clusion, drawn from thence, that under the Circumstances 
of this Case the illegitimate Children cannot take with 
them, is not, as we think, ‘Well founded. >Vc think, that 
the iilegitiniatc Children take, because they were clearly 
meant; and that if legitimate Cliildren of the Description 
above mentioned would also take, it is because the Words 
are large enough to reach them; and the Testator ex¬ 
pressed no Intention to exclude them ; though he did not 
contemplate their Existence. When born they would 
answer the Description of his Children by Ann Lewis; 
and being bom in Marriage, though after the Will, die 
Devise would as to them be free from all legal Ob¬ 
jection. 


1815-13. 

Wilkinson 

V. 

Adam. 


It 
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It is sakl, that this Doctrine is opposed by the Aiilhoriiy 
of several Decisions; and the Cases of Cartwright v. 
Vazvdrj/ (a)y and Kcnebel v. Scrnflon (0), are cited, and 
relied on, for this Purpose. In tlie Case of Cartwright v. 
Vfjii/Jn/ the Testator gives liis real and ])ersonal Estates to 
his ENociitors, in Tnist to apply a reasonable Part of the 
Produce in the Maintenance, Jkc. of all and every such 
Cliiid or Children as he might hajrpen to have at his Death, 
equally Share and Share alike, until such (c) of them 
slioiild attain Twenty-one or Marriage; then to j>ay such 
of them as became of Age or mairied One-fourth of the 
u hole Income. 'I'he Testator had one Daughter, Man/, 
wlio was al\va\s treated as, and supposed'to be, legitimate; 
but was aclually born before Marriage, and Three younger 
legitimate Daughtcis, , Mary filed a Bill for her Share as 
a Child. The others were desirous, Uiat she should share: 
but Tw^o were imder Age. It w.as contended, that the Di¬ 
vision into Pouilhs by the Testator shewed clearly, tliat he 
meant to inrlude as a Cliihl: but the Chancellor 

t^l.ord Loughborough) says, “ It is impossible in a Conit 
of Justice to hold, that an illegitimate Child can take 
“ equally with lawful Children upon a Devise to Children 
and he proposes, that, as*all w ei e desirous of giving Muiy 
lier Share, the Cause should stand over, until the youngest 
Daughter should attain Twenty-one; w hich w'as ordered 
accordingly; and the Case does not appear to have b'.eH 
again heard of in Court. It cannot tlicrefore be con¬ 
sidered as a Decision. Lord Loughborough may have 
thought, that the Intent of the I'cstutor to include his 
illegitimate Daughter was not sufficiently manifest; and the 
Doctrine, laid down by him, may be considered as ap¬ 
plicable to tliosc Cases only, in ; which Ure Word Chil- 
** dreii” is used generally, without a clear lutciit; as we 


1813-13. 
WiLK isso:v 

V. 

Auam. 


Cc) This is probably a Mis¬ 
print for “ each. '’ 

G g 4 tliink, 


(tt) B Vfs, 500. 
ClfJ 2 Edist. 530. 
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1812-13. think, there appears here on the Part of the Testator t<» 
include illesitimate Children. We do not therefore think, 

WlI.KiXSOK , * ' 

that It bears with any Weight upon the present Case. 

Auam. 

In regard to Kenebch. Scrnflon the Testator James Brad' 
sharCf having devised all his real and }K'rsoiial Estate to a 
Trustee, declared the Uses tliercof in tlie follow ingW'ords: 

** 1 give all my personal Estate whatsoever and w hercsoever, 
&c. to oiy dearly beloved Man/ Jmi Simpson one of the 
Daughters of./, Simpson, See. for lu;r solo I,'sc and Eenclit 
“ for ever; and I will that out of the Rents, Sec, of iny saitl 
** Estates my said Trustee shall pay unto tin* said ili, jl. 
Simp.soH an Annuity of =£’130 for her Life; and in 
case I shall have any Child or Children by her who shall 
be living at my Decease then I order,” Scc.; and he 
proceeds to make a Provision for sucli Children. 'J'lic 
Will bore Date the 28ih o( Janunri/, 171)3; and the 
Testator had one Male Child by Mari) Jnn Simpson tla ii 
living, 'i Ids Child died on the 9th of ./.vnc, 171)3; and 
on the C9tli of Jugnst in the same Year iho Testator in¬ 
termarried w'ilh the said Mari) Ann Simpson \ and had 
Three Cluldieri by Inr; Two of whom were the Defend- 

I 

ants in the Cause, the otlier having died. The Question 
was, whether the Marriage of the IV.stator aju! the Biitli 
of these Children after tbo D^tf* of the \\ til t)pcratcd as 
an inijdied Revocation of it; and the Court of Kings 
Bench were of llie Opinioji, that lh<y did not so opuiate; 
holding, that those Children migiit take nuder the \^'ill. 

Perhaps it might have been well dc.cided upon tlic Pacts 
of that CVasc, that it did not sulllcieutly appear, tliat the 
Testator intended to inclutle illogiiisnate CInIdreu in tlio 

t 4 

Devise; inasmuch as both lie and Maiy Ann Simpson 
w'eresingle at the Time, when li<‘inudc his Will; and tlicic 
was no Impediment to their marrying, and having legitimate 
Children; who might be the intended Olijects of his 

Bounty. 
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Bounty. From the Language of the Judgmrnl however 
it certainly seems, that the Court thought, that the Testator 
meant to provide for Children of a tiin'ereiit (jharncter and 
J,)enotnination from legitimate; and \ct they dettrniine, 
that legitimate Clnldrcn may take under the Jieniiesi. In 
every View of the we tliink that they might; l*er:m«e 
the Terms of the Devise were large enou<;h to comprehend 
them: but iioiliing is said in that Jndgnjent, from winch 
we can collect, that where a Devise evidently points at 
illegitimate Children, and where legitimate Cluldien aiv? 
admitted under it, because the V\ oids*aic large euouvh to 
reach iheni, the ilh'giiiniate CluMren cannot take togell»er 

m 

with the legitimate: nor that even in the Case then before 
the Coin'l, if the ilie'iitimate Child had been lining, he 
would not have been fierinillcd to lake witli the legitimate 
’('hildren. 




V.’ll KIN SOM 

r. 

Adam. 


But if it is an established and infln\il>Ie l?ide, that legi- 
tiniuteaiid illegitimate(’hildreii ran hi noC'y'C take togethe r 
under the Description of Children, wo shoidd rather bo 
disposed to say in the pres-ciit Case, that legillrnate (>hi!- 
dren conld not lake, nt>t\vilhstaiidlng the generality of th.e 
Words, than that illegltmv.ife Chihlrfii should be e\r!t;drd 
to the Disappointment of the clear and nninife-'t Inli ntion 
of the Testator. It is observalde, that in the jm'senl C:i«Ov 
there arc no legillinate Cltildren to contend with the lilegi- 
tiinute: but we have reasoned it on the Snppositlcui, that 
there were both; as nmch of the Argument was tomuhd 
pn the Possibility of that Event. 


We have staled the Grounds, upon which independent 
of any Authority to the direct Point our Opinion in favor 
of the Children is founded; and the Manner, in which it 
ajtpeurs to us, that the Argimirnts aiiii Authorities, urged 
against the Claim of these Children, may be answered: 
hut there is one AitiUority directly to the Point, th.at illo- 

uitimati; 
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1S12-13^ gitiinatc Children, born, and reputed as such, before the 
Wi^iN^sov as a Class under the general description of 

Children. Wc allude to the Case of Mcthain against the 
Adam. Duke of Devon fa^. 

That Case arose upon a Devise of .'3000 by the late 
Earl of JDexon to all the natural Children of his Son the 
late Duke of Devon by Mrs. Hencage'^ and the (Question 
was, whether the natural Children of Mrs. JlcnragCj born 
after the Will, should take a Share of the .£.'3000. No 
Question was nmdo but that the Children, liorn before the 
Will, might legally take; and the Chancellor (F^nl Muc- 
clesjield) \n stating the Objection to the Claim of Children, 
born after the VViil, clearly CNplains the Oioiiml, upon 
which he thought the Children, born bcfoie the Will, might 
take under that Bequest. 

He says, that Bastards cannot take, until they have gained 
a Name by Keptitation; and again aftcrvMnds, that a 
Bastard could not take, until he had a Reputation of being 
such a one’s Child; and that Reputation could not be 
gained, before the Child was born. , It is evident therefore, 
that under the Description of all the natural Children of 
his Sou by Mrs. Jletienge, tlie Lord Chancellor thought, 
that all, who had acquired Ihe Reputation of being such 
Children, before the Will was made, might l^ally take; 
and consequently that the Enquiry must be, not who were 
in point of Fact such Children, but who iiad acquired Uie 
Reputation of being so. 

• 

For these Reasons we think, that the Three Children of 
tlie Testator John Wilkinson by jinn Lems^ who hud 
acquired the Reputation of being such Children before the 


Date 


(a) IP. Will. 520. 
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Date of Ills Will, are entitled to his real Instates under the 1815-13. 

Will alone, without the Aid of any other Papers. 

, \\lLKlNSO» 

A. IHOMPSON, 

S. Lf. Blanc, Ah.vm, 

V. (JlBUS. 


The Lord CllANCKLLOR. 

1 ha\e heen favoured witli the (>j»iiiion of the Throe Icb, 10. 
Jiulsros on the second Point; how far this Book is to he 
coiisidcrt'd as describing the Individuals, who arc to take 
under the Will. The Judges slate their Opinion in the 
following Terras: 

'' Upon this I’olnt, as it reganls the real Estate, we 
agree in thinking, the 'Pcstator does not refer to t!ie 
Book, as containing the DCscrip‘'on of the Persons to 
lake under the Will; and it cannot bi* resorted to as Part 
“ of his W^ill for the Purpose of ascertaining llieni.*’ 

A 

This is expressed in very cautions and particular Terras; 
from which I understand, they do not go the Lenglii of 
saying, that no Part of the BocA. can be considered as Pai t 
of the A\ill, 1 believe, they intended that: but it may 
mean, tliat, attending to the particular Manner, in wliich 
the 'Pestator in that Book refers to Subjects, as to which 
he g'ves Directions, the Reference is not t«> that Part of 
the Book; or that it does not make it Part of the W ill, I 
collect how'cver their Opinion, that it must be by Force of 
the Will itself, that these natural Children are to take; and 
that they cannot have the Benefit of the Contents of this 
Book as a Description of them. 

As this ks a Case, furnishing Questions, not only of con¬ 
siderable 
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ISIMS. 

Wilkinson 

V. 

Adam. 


181 . 3 , 
March 1, 


siderable Importance, but of Difficulty, and which proba* 
bly may go to the House of Lords, I should not think it 
riglit to state merely my Opinion upon the l\vo Points 
without the Reasons; and before the Conclusion of the 
Cause I shall have an O]>portunity of conversing with the 
Judges, and uiuicrstunding precisely the Grounds, on which 

t 

they proceeded. 


The Lord Cii ANCELLon. 

This is a Case, in which, the Testator being a married 
Man at the Date of his Will, his W ifo then living, and 
having nr» Icgitihiaic Children, it is piovcd as a I'act, that 
he hadlhrec infant Children, born of a Woman, named 
jJun /.rrt fs; which'I'liree Cbildrcn, it upiwars proved, had 
gained the Reputation of being his nalmal Children, 
After the Execution of his Will he appears to have fre- 
•picntly re-piibli'<he(i it: but it is only mateiial to notice, 
that lie did re-puhlish it, afttir he had in a Rook expres-sly 
slated by a Pap<’r, not atte.sled by '^rbree itnesscs, who 
were the Individuals be meant by the Description of cer¬ 
tain Devisees in bis \\ ill. He re-publislicil the W ill by a 
(Codicil, duly attested, of a Date subsequent to that De¬ 
scription; and one Question, that wa.s inndi|lf is, whether 
that Book is to be taken to be Pait of llie Will us to the 
real Ji.statc. 


The Tw'o concluding Clauses of the 'Will, wliicli must 
bt: taken as speaking fnim the Moment of the last Re-pub¬ 
lication, have Reference to the Rov>lc, which lias been pro¬ 
duced; and it was particularly pointed out by Mr. Presto?}, 
th'at in one of these Codicils, jiroved in the Ecclesiastical 
Coint, the Testator takes Notice of the Place, where he 
wislic-s to be buried. Upon this Question the Judges have 

certili<‘(i 
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certified their Opinion, that this Book cannot be resorted 
to for the Purpose of explaining, who are the Persons, 
intended to take; and I take them to have expressed their 
Opinion so, in order to avoid concluding the Question, 
whetlier that Book might be resorted to as Evidence of the 
lieputatiou, to fix tlie Character of Children upon these 
Three Devisees. I say nothing at present upon* that 
Question; as I remain of the Opinion L expressed; tliat I 
find no Authority to justify me in holding, that this Book 
with reference to the Devisees can be taken as Part of the 
Will as to the real Estate. It is not necessary to examine, 
how far all the Dida to be found, where a Will, attested 
by Three Witnesses, refers to an antecetJent Paper, can be 
supported: but there was no Period of this Testator’s 
JJfe, ill which it could he asserted, that, if he had died at 
that Moment, any Book whatsoever would have formed 
Part of his Will, The Book was ambulatory to the last 
Moment of hiat Existence; and it is impossible upon tlie 
l^rinciple of the Case of Smart v. Pnijean (a) to niaiii> 
tain, that this Book was Part ot the Will as to the real 
Estate. If it could have been so considered, it would not 
have b^n necessary to consider the other Question upou 
the Will; as those Papers would have given a distinct 
Description of the Persons intended: but, if they are not 
to be taken as Part of the VViU, it is necessary to consider 
the Testa^jLs Meaning, as it is to be collected agre» ably 
to the Rulwof Caw upon the Will itself. 


1812-13. 

WlLKINSOlf 
V. ■ 

Adam. 


lliis is, as 1 have observed, the Will of a Man, married, 
his Wife living at the’l'inie, having no legitimate Child) en; 
but Three Infants sufficiently proved to be at that Time 
his reputed Children by Auu Le&'is. The Question is, 
whether those 'lliree Children, who liad gained the Repu* 
IttioQ of being Uie Childien of this Testator previously to 


the. 


(aj a Ves. 51)0. 
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the Will, can take the Property, devised by these Wordjf; 
being illegitimate; or whether the Construction is not to 
be such Children as he might have by Ann I^ercis legally; 
in case bis Wife should die; and he should imxty Ann 
Lewis, and have legitimate Children by her. 

llie Rule cannot be stated too broadly, that the Descrip- 
“ Child,” &c. “ Child, Soli, Issue,” every Word of that Species, 

frima facie Hillst be taken pm/id/here to mean legitimate Child, Son, 
tnciins ligiti- or Issue: but the true Question here is, whether it appears 
iiuito. what we call sufficient Description, or necessary lmpli-> 

cation, that the Testator did mean the|e illegitimate ChiU 
dicii; and, to view the Case as accurately as is necessary 
for the Purpose of a Determination of that Question, we 
must consider, what would have been the Effect, not only 
with reference to Children who had at the Time of making 
the Will gained the Reputation and Character of being his 
Children, but also as to future illegitimate Children; who, 
though not to be considered as his Children at the Moment 
of their Birth, might have acquired that Character before 
his Death; and we must see, what would have been the 
Effect; if it had happened, that, surviving his Wife,he had 
married Lems; and had legifimate Children by her.. 
'Hie Case has been very ably argued upon the View of all 
these Events. 

In all the Cases, that I have seen, havin^^Relation to 
this Question, the illegitimate Children, if they w'ere to 
take, must liaVe taken, not by any Demonstration, arising 
out of the Will itself, but by the Effect of Evidence 
dehors, read, or attenspted to be read, with a View to 
establish, not out of the Contents of the Will, but by 
something extrinsic, who were intended to be the De¬ 
visees; aiKl if iny Judgment upon this Case is supposed 
to rest upon any Evidence out of the Will, except that, 
which establishes the Fact, that there were Individuals, who 

had 


381 C-l^. 
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had gained by Reputation the Name and Character of 1812-13. 
his Children, that Conclusion is drawn without sufficient 

. . . • L T j . • ^VlLKINSOJ^ 

Attention to the (jrounds, on .which the Judgment is 
formed: my Opinion being, that, taking the Fact as esta- Adam. 
blished, that there were C|iildren, who had gained the Re¬ 
putation of being his Children, it does necessarily appear 
on the Will itself, that he intended those Children. If 
that Principle is just, and this Case falls within its Reach, 
all the Cases cited are inapplicable to this. 


In the Case of Godfrey v. Davis*(a), whatever wa.s 
proved in the Cause, nothing resulted from the Will itself, 
shewing, that the Testator kneiv those Circumstances, 
which were reasoned upon. There is no Doubt, that Child 
might have been Persofia designata : but the Question was, 
where the Will furnished nothing but the general Descrip¬ 
tion ** the Child of William liam'oodf those Terms were 
a sufficient Indication of that Intention. Tiie Question 
then, consistently with that Case, will be, what is necessary 
in a Will, describing the Devisee under the general Term 
Child,” to enable the Court to say, there is sufficient in 
that Will particularly to point out, and manifestly and 
incontrovertibly to shew, that the Testator intended a 
natural Child; taking the whole Description together* 
With that Decision I perfectly Agree; my Opinion being, 
that there |[|||not enough in that \\'ill to shew, that the 
natural ChMwas the Persona designata. Ilancood was 
a single Man; who might marry; and might have legiti¬ 
mate Children: but the Question in this Case is as to a 
Man, married at the Time of making the Will; and stating 
incontrovertibly, that he thought his Wife would survive 
him. What could he mean by describing these as liis 
Children: the Children of a Person, who, it is plain, sup¬ 
posed, he should die, before he could get rid of the Con¬ 
nection he had by Marriage with another Woman. 


(a) 6 Ves. 43. 


The 
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W ILKINSON 

r. 

A DA a*. 


The Casq of Cartwright v. Vawdry fa>also appears t9 
file to be rightly decided: by the Language of the Will 
in Uiut Case the Testator appears to have had in Contem* 
platiun, that there might be more, or fewer, Children at 
her Death than there were, whe^i he made his Will: which 
is very material to this Case. '^Lliough, it is true, there wel^ 
’IlirW legitimate Children, and One illegitimate, the 
Circumstances of the Dii'cctioii to apply the Income in 
J'oiirths can only afibrd a Conjecture; as, if between the 
I'ime of his Will and his Death One or 'I’wo of these 


Children had dird| the Division in Fourths would have 


been Just as inapplicable, as it was in the Case, that hap* 
pened. Mlie Question therefore only comes to this; 
whether the single Circumstance of his directing the 
^iatnttiiai;ce in Fourths compelled* the Court to hold by 
necessaiy luiplicution, diat the illegitimate Child was to 
tike by inipliculion with the others, as much as if she had 
been in the clearest and plainest Tenns Persona designata; 
and my Opinion is, that this Circumstance is by no Means 
sufficient. That Testator, it is clear, had made a Will, 
which, though his Death followed so quick, would have 
operated in Favor of all his Children, however numerous 
they might have been; and in favor of subsequent legitl* 
mate Children, even if every legithiiate Child he had 
before had died. 11 was > therefore impossible to say, 
necessarily means the illegitimate Child; a8i||||||||not possi¬ 
ble to say, he meant those legitimate Childi||||||F That Will 
would have provided for Children, living at the^’flme of liis 
Death, though niit at the Date of bis Will. It could not b« 
taken to describe Two Classes of Children, both legitimate 
and illegitimate.. ' Witliout extrinsic Evidence it was im¬ 
possible upon the Will itself to raise the Question. Tha. 
Will itself furnished no Question, whether, legitimate or 
illegitimate Children were intended: bnt the Qaestion;, 
upon which the Court was to decide, was furiushed by 
Matter, arising out of, not iii, the Will. 


CaJ 5 F«.530, 


ITie 
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Tlie Case of Kenebel v. Scrafton (a) had for a con¬ 
siderable Time very great Weight with me upon dils 
Question, Point, iminerliatciy before the Court, was, 

M^hether the Will of that 'I’cstator, who was an unmarried 
^lan, was revoked by his ySlarriage and the subscr|ucnt 
Rirth of Children. Tlie'Dpinion of the Court, con¬ 
sistently with former Authorities was, that, as Marriifge 
alone will not revoke a Will, though, connected with the 
Birth of a Child, it will, yet those Two Circumstances 
would not have that Efl’ect; the Will containing a Provi¬ 
sion for Children, if the Testator shouli^ have any. 

ITpon what can he collected from what'was said by the 
Court and from the Aigumeiit, there was nothing upon 
the Face of that W111,^raising a necessary Implication, 
that legitimate Children were not to take; or that legiti¬ 
mate and illegitimate Ciiiblren could not lake togethe.r, as 
it has been argued here, under the .same Description. It 
would be very dillicult to make out, that they can so lake: 
but that was not a DiHiculty, with winch the Court had 
to contend in that Case, if the Court Jiad thought, 
that tho.se Words meant illegitimate Ciiildten, the ikaos- 
sary Efiect of the subseq[tieiit Birth of Children would 
have been, that the W ill would have been revoked. We 
may conjecture, that he meant illegitimate Childro'.i, if he 
did not inarr^ yet notw'ithstanding that may be con 
jeetured, thc^lpinion of the Court was, as mine is, that, 
where tin unmarried Man, describing an unman ied VN'oniaii 
as dearly beloved by him, does no more than making a 
I’rovision for her and Children, he must be'considcrc«l as 
intending legitimate Children; as there is not enough upon 
the Will itself to shew, that he meant illegitimate Chil¬ 
dren; and my Opinion is, that such Inteittion must appear 
by necessary Implication upon the Will itself. 


1812-13. 

WlLKlNSO^t 


T>. 


Auam. 


Mariiage 
aloiu* not a 
Jlevoration of 
a Will; as with 
t)i(* liii'th oi a 
C hilt! it is. 

K\cepti»)n, 
whffr i.ii> Will 

providrs for 

Chi 111 ten. 


VoL. I. 


CaJ 2 East. 530. 
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WlLKlXSOV 


Ncr< ssary Iih 
pli^'atson im- 


With rcft-ard to that Expression “ necessary [inplica- 
** tioH,’* 1 will v^hat I have before stated from a 

Note of Lord Uardwicke^s Judgment iu Coriion v. 
llc/fier; that in construing a Conjecture must not be 
takeu for Implication: but n^ec.<sary Implication means, 
not natural Necessity, but so suong a Probability of In¬ 
tention, that an Intention contrary to that, which is iin- 
porrs, jiot nafu- puted to the 'Jcslator, cannot be supposed, 
ral Xccrssjfv, 

I do not notice K(irhi\. /17/so//and all the other 
Cases; as they only go to this; that the Description of 
Son, Child, Slc. means ^vm^ /hc/V K gitimale Son, &c. j 
and all the Ca.ic ,, from the Passai;e in J .ord Co/.c (//J, 
eslablifhing, that a Dastard may take hy Purcha.'iC, if 
sntiic’.viitly described, amonnt to no more than he must 
make hat out upon tlie Will itself. 


blit s.i ^tru),g 
Prolettiih! V, 
t'l.il an J'jfi-ii- 
tioi} i<j (})»* 

maJiarv ran- 

llt'J {».’ sUp- 
posi'ii. 

f«y Fiii'.. 
cil.i r, if su!)i- 
cicurly o('. 
'(Cijlicvt; and 
hexing rie- 
V'iii d !!?,■ tb- 
puJaiii^ji of tlic 
(-’hiJd of tliai 
Person. 


It was stated with great rorcc, that a Decision in 
favor oi these Children .would introdnee i^vidence, wliicli 
no Court ought to endure; that the Mother must be 
crdled, for the J*urpo»e of en(|niring from her, whctiicr 
the illegitimate Children were begotten bv tlie 'lestator. 
or by other Persons. ^J’hat is not so. All the Cases, 
w'hieh negative the l^ossibilily of a natural Child taking 
under the general J)cscrip«.ioii of “ liic Child, of which y/. 
" is ciment by me,” &c. arc Authorities, that this is not the 
Species of Evidence, by which the Courts enquires, who 
are nnjant; but tlie Evidence of that is, that yjf.has accjiiired 
the Name and Character of Son, or Chihl, by llcpula- 
lion; and, whatever Disappointment it may be supposed 
a 'J estator would feel, if, having had no Concern with 
the Creation of tiiat Child he could see what w as going 
on, yet, that Child, if it lia<i obtained the Reputation 
of being his Child, would take under that Description; 
though if he had been aware of the real Fact, he would 


17 Vi.s» ft2%. 


(h) Cit, IJl, J. b. 


have 
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have prevented that by an Alteration of Ins Wjll: but the 
true Question is, bad the Child acquired a Name and Cha¬ 
racter, that entitled the Court to say, that Child is the 
Person to take ? 

it was stated, very ably, that this might have done, if 
the Desciiptioii had been by a NicL-iiarne, a bodily'ln- 
firmity, the Place of Birth, or Kesldencc, t)f itjp Child; 
and it st ems to be admitted, that, if the 'IV-juiior hatl 
spoken of his i'hrec Childnn bv Ann lA’Zi'i'i, that would 
have done: l ut it is said, tin y caiinot Jiie dcserilied as a 
Class. If ilia: De'Ciiption would have done, the Ground 
must be, that the Evidonee establishes, wlio are to lake 
by Jieputatioii: not as Evidence of the Fact. If yi'ii aie 
to enquire, wlio was klic leather of llie Children, \ou 
must do so in the same Manner, when he does not slate 
their Number: but in that Case also, if it eaii be ])ro\i.d, 
that there are 'riiree Children, who had acquired the ile- 
pulalion of hiiiig his Children, tlieyvoiild take; and, if 
he liad mentioned 'I’hree Children, and only Two could 
be found, who had the Pepututioii of being his, those 
'Fwo only would lake; though Three were uiuitioned; 
mot being exoressly named in his Will. 

It was strongly urged farther, that though he might give 
*o 'I'hrce Children by a Descri|)iion, aiuoimting to desigin,. 
ih Pa'sn!i(trum,\\e could not give to iiatuial Clnidrcii, as a 
Class; supposing he had used those ^\ ords, iiistc d ot 
auy equivalent Expression. Upon that Question, whoilier 
he tonld give to natural Children, as a kdass, whatevei 
might have been iny Opinion, if this were res infcg/a, the 
Case of Metlium v. The Duke of Devon (a), whuli has 
determined, that a 'lestator may give to natural Clnldieu, 
as a Class, has never been disturbed; and if it is to be 
now disturbed, tins is *:ol the Place for that. 

{aj I P. mil. 

H h « ft 


4f)r 

Wll KlN'SOlf 

V. 
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18IC-I3. It is farther contended however, that, if natural Chil- 
dren, then born, may take as a Class, future natural 

WlLKlNSOST . * j -j 

^ , Children cannot. It is quite unnecessary now to decide 

AuASf. Question. Here are no after-born Children; and, 

with regard to the Exprcssici||i which I may have”, 
though obviously future, yet upon tlie whole it is clear, 
tliat by those W ords the Testator meant to describe Per¬ 
sons then, at the Date of the Will, in Existence. Whe¬ 
ther the Cases cited from Lord CoAe which are all 
Cases of Deeds, have necessarily established, that no fu¬ 
ture illegitimate Cliild can take under any Description in 
a Will, whether tliat is to be taken as the Law, it is not 
necessary to decide in this Case. 1 will leave that Point, 
where 1 find it, without any Determination. It was far¬ 
ther argued w'ith great Force, t^gt, if this Testator had 
lived until the Death of his Wife, as he did, and had 
afterwards married Ann Leze>is, and had legitimate Chil¬ 
dren by her, those Children must have taken; and legiti¬ 
mate and illegitimate Children cannot botli take under the 
same Description; and it would be very difficult to per¬ 
suade me, that they can: but, if my Opinion is right, 
that upon the Contents of this Will the Testator is proved 
to have intended illegitimate * Children, that Question 
never could have arisen; as then, though the Devise is to 
illegitimate Children, M|irriage and the Birth of legitimate 
Ciiildren would have the same Effect as upon a Devise 
to any Stranger. 

Tlie Question therefore comes round to this; whether 
upon the Contents of this Will it is possible to say, he 
could mean at the Time of making that W'ill any hut 
illegitimate Children: a married Man; with a Wife, who, 
he thought, would survive him; providing for another 
Woman, to take after the Death of bis Wife, and for 


Cot Litt 3. hi 


Children 
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Children by that Woman: it is impossible, that he could 1812-13. 
mean any Tiling but illegitimate Children; and, if that 
Devise would have comprehended legitimate Childron, ‘ ' 

that would be by an Operation of Law, that would have Auam. 
been an entire Surprise upo/ him ; as he could not mean 
legitimate Children by this Will. If the Will itself 
shews that, without any other Evidence than what proves, 
who were reputed to be his Children, and, that being 
established, the Will itself shews, he meant to provide for 
them, so providing for them as necessarily to shew, that 
they are his Devisees, there is no Aiflhority, that the 
Devisees, whose Character is so necessarily to be col¬ 
lected from the Will, are not capable of taking. 

The Conclusion is, thflt these Three Children are upon 
the AVill itself, the whole taken together, without looking 
at the Book, entitled to take as the Devisees of this 
Testator. 


The Injunction was dissolved; and the Bill dismissed (a), 
(a) Srvaine t. Kenncrlei/j jmt. 


SW’AINE KENNERI.EY. 


1813, 
ZV6. 7, 


JTJMES Sttaine by his Will, dated the 24th of August, Under the 
179G, devised his real Instates to Jo/m Kent and BeseViption of 
Samuel Kemterley, their Heirs and Assigns, upon Trust 

a \\ }11 illegiti¬ 
mate Children, existing at the Date of the Will, not entitled, unless 
proved by the Will itself to be iiitcMidctl; and Kvidciice can be received 
only for the Purpose of collecting, who had acquired the Reputation of 
Children. 

An only legitimate Son therefore held entitled as Devisee. 

H h 3 by 
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IS 13. by Mortgage or Sale to raise the Sum of ,£2100, an<l 
lay out tlj«* same in llieir own Names in the Purchase of 

SWAISE 

freehold Lauds, &c. and settle the same to the Use of 
Kesxerley. every the Child and Children of the Testator's 

lute Son Thomas Snaine dect\^sed equally to be divided 
between or amongst them, to hold us Tenants in Com-> 
men and not as Joint 'renaiits, and to the respective 
Heirs ut the .Body or Bodies of all and every such Child 
and Children issuing. 

The Testator’s" Son Thomas Swainc left Three Chilr 
dren: of whom the Pluintitr only was legitimate; the 
other Tw’o Thomas and John Swaiiie being born before 
Marriage. I'he Bill prayed a Declaration, that the 
PJainiiif was entitled as Tl'cnant“in Tail in Equity to the 
■whole £2100, 8ic. All tlie Children were living at the 
Date of the Will, 

Mr. Hart, and Mr. lioupell, for the Plaintiffs; and 
Sir Samuel Romilij/, and Mr. jigar, for the Defen¬ 
dants, declined to argue tliis Case; as it must depend 
upon the Decision of Wilkinson v. Adam (a). Aftcr 
that Decision this Cause was set d«wa for Judgment, 


!Z7ie Lord Chancellor. 

Upon looking into the Papers in this Cause I am 
clearly of Opinion, that no i’erson except the legitimate 
Child can take under this Devise, for this Reason; that 
the Will itself does not prove, that the Testator meant 
an illegitimate Child; and according to the Opinion, ex> 
pressed in Adam v. WUkimon, X cannot go into the Cir¬ 
cumstances of Evidence to raise a Construction. The 
^ili must prove, that illegitimate Children are inteud- 

(a) Ante; the preceding Case, 
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e(i; and extrinsic Evidence can be received gnly for llie 
Purpose of collecting, who had acquired the Reputation of 
being Children of the Person, named in the Will. 


18t3. 

Swains 

T. 

Kl'.NN£ttL£Y. 


^riie Decree was made accordingly. 


BULT.OCK V. ri.A DGATE. 


JIOT.LS. 

JSl;?, 

^Idfxh IJ. 1 j. 


^ ^ “ specific Performance of a Contract 

A tor the Sale ol ab bistale. U'lu; Answer, submitting 
to perform it, if the PIaintiff*could make a gootl Title, 
stated, that by the Abstract it appeared, that by Indentures, 
dated the IBlh and lyih of Kurember, 1763, on the 
jVIarriage of FJhahelh Lant and John Jht/hek, Sir John 
Philips by the Direction of FJizabeih in whom the 

Estates were by a former Settlement and Will vested in 
Ece-siinple, conveyed tg Pra7u is Puller, GVoigc Eiliot, 
and Johti St. Leger Dougla.s, upon Trust after the Marriage 
to permit Kliznbeth Lant during her Life to receive the 
Rents and Profits for her separate Use, and after her De¬ 
cease, leaving Issue by John linllock, to ilie Use of John 
Bullock for Life; with llcmainder to the Use of Buller, 
Elliot and Douglas, and their Heirs, during the Life of 
John Bullock, upon Trust to preserve Conliugeut Re¬ 
mainders ; with Remainder to the Use of the first and 
other Sons of the Marriage successively in 'Lail, and of the 
Daughters, as Tenants in Common in '^I'ail; and for De¬ 
fault of such Issue to the Use of such Poison or J\rsons, 
and for such Estate and Estates as Elizabeth Lant should 
notwithstanding her Coverture by any Writing uiuler her 
Hand and Seal, attested by Two or more credible 

II h 4 nesses. 


V.{Il ct «r a 

A('t of 
Parha incut, 
laiiu;; an 
Iv'tatc vc'tcd 
in 'riU'let's and 
tlicir Heirs in 
Trust to sell, 
uischaii'cd 
iVoiii the Trusts 
of aSelile.’iieiit; 
(le\cslini; the 
k'ii.d I’co, oni- 
slamling iintler 
a prior Setiie- 
ment. 

Pouer to ap¬ 
point Estates, 
to lie j) me based 
wfth Money, 
prodiieed hy 
the Sale of 
otlier r.srates, 
well executed 
hy an Appoint¬ 
ment, operating 
diivctly on the 
originalKstatis. 
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V. 

Fladgate. 


npsseq^ or by her last Will and Testament duly executed, 
appoint; and, in Default of such Appointment, to the 
Use of Elizabeth Lant, her Heirs and Assigns for ever. 

By a private Act of Parliament, 13 Geo, S, reciting 
the Settlement of 17(5.5, it was enacted, that the settled 
Estate should from the 1st of Juli/f 177C, be vested in 
John Saint Leger Douglas and Johyt Cook, their Heirs 
and Assigns, freed and absolutely dischurged from all the 
Trusts, Estates, Charges-, 8cc. in the Settlement limited, 
*^ipon the Trusts following; that the Trustees should with 
tlie Consent and Approbation of Jo/m JBuUock and Eliza¬ 
beth. his Wife in WViting make safe, dispose of, and con¬ 
vey, the Premises; and lay out the Money, so arising, in 
the Purchase of Estates in Pec-simple, to be settled to the 
same Uses as declared in the Settlement; and that the Per¬ 
sons, to whom the 'I'rustec should sell, should hold and 
enjoy “ freed and. absolutely acquitted, exonerated, and 
discharged, of and from-all and every the Uses, Trusts, 
“ Estates, Charges, Powers, Provisoes, Limitations and 
Agreements, in the said hereinbefore recited Indenture 
of Settlement, made on the Marriage of the said John 
Bullock and Elizabeth, his Wife, limited, ])rovidcd, 
declared, or agreed, of and concerning the said Pre- 
" mises respectivelyand that the Receipts of the Trus¬ 
tees should be suAlcient Discharges to the Purchasers, &c. 


It was farther enacted, that until the Sale the Trustee^ 
should stand seised of the Premises, so vested in them, 
in Trust to permit and sufifer the Rents, Issues and Pro¬ 
mts, to be received and taken by the Person, who ought 
or M ould have been entitled to receive the same, in case 
tliat Act had not been made. The Act contained a Clause, 
saving to the King and all other Persons (except John 
Bullock and Elizabeth, his Wife, and their Issue, and the 
Hcir^ and Assigns of Elizabeth Bullock, and the Trustees 
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iiy the Marriage Settlement, their Heirs, &c.*and all Per¬ 
sons, claiming any Use, Estate, Trust, &c. in the Pro¬ 
perly by virtue of the Settlement, and their respective 
Heirs, &c.) ail such Estates, Rights, Titles, Interest, &c. 
as they had before passing the Act, or would have had, in 
case the same had not passed. 

No Part of the Estate having been sold according to 
the Directions of the Act, FJizabeth Bullock by her Will, 
dated the 31st of Jamtari/, 1780, and duly attested, de* 
vised and appointed the Prciiiises to tfie Use of Sir James 
hake and the said John Cooky their llejrs and Assigns, in 
Trust.for John Bullock for Life, and after his Decease in 
Trust that Lake and Cook, or the Survivor of them, his 
Heirs or Assigns, should sell; and apply the Money, aris¬ 
ing therefrom, in the first Place in Payment of several 
Legacies; and the Residue to and amongst all and every 
the Child ajid Children of the PJaintiffs, Jonathan Jusiah 
Christopher Bullock and Juliana FJizabeth, his Wife, 
who should be living at the Death of the Testatrix’s 
Husband, and to his, her,' and their. Executors and Ad¬ 
ministrators equally, Scg. 

By Indentures dated the IQth and 13th of Miay, 1780, 
Bullock and his Wife convcycR the Estates to Sir Janies 
Lake and his Heirs, to the Use of John Bullock for Life; 
with Remainder to the Use of Douglas and Cook and their 
Heirs, during the Life of John Bullock, upon Trust to 
preserve Contingent Remainders; with Remainders to the 
Use of Elizabeth Bullock for Life, and the first and other 
Sons successively in Tail, and the Daughters, as Tenants 
ill Common in Tail; Remainder to the Use of such 
Persons, and for such Estates, as Elizabeth Bullock 
whether covert or sole, by Deed or Writing by her sealed 
gnd delivered in the Presence of and attested by Tw’o or 
more.WituesseSi or by her Will, or any Writing purport¬ 
ing 


1813. 

V-IV-fc' 

Bullock 
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ing to be her Will, signed by her in the Presence of and 
attested by Three or more Witnesses, should direct, limit, 
or appoint, and, in Default thereof, lo the Use of the 
Plaintiff Juliana Elizabeth the of Jonathan tlosiah 
Christopher Bullockf her Heirs and Assigns for ever. 


Elizabeth Bullock died in never having had 

Issue, or made any Appointment under the Power, re¬ 
served by the Deeds of Maj/t 1780; and, being illegiti¬ 
mate, she left no Heir. 

' I 


By Indentures, dated the I3th and 14th .funey 1800, 
the Plaintiffs Jonathan Josiah Christopher Bulloch and 
Juliana Elizabeth, his Wife, conveyed to Charles Arnold 
and his Heirs; to hold, subject to the Life Estate of John 
Bullock, to the Use of Sir James Lake and John Cook, 
their Heirs and Assigns for ever, upon and for so many of 
tlic Trusts, Ends, Intents and Purposes, &c. by the Will 
of Elizabeth Bullock expressed, as w’ere then existing un¬ 
determined and capable of taking Effect. Since the 
Execution of those Deeds John Bullock died. 


Tlie Answer submitted, that under the Circumstances 
John Bullock and Elizabeth his Wife had not, nor bad 
either of them, ever any Power to appoint the equitable 
Keversion in Fee-simple of the Premises, expectant on the 
Determination of the precedent equitable Estates, created 
by the Marriage Settlement; and that the legal Estate in 
Fee-simple was not vested by the Act of Parliament in 
. Douglas and Cook, or either of them; but after that Act 
passed remained vested in Elizabeth Bullock; and had 
escheated to the Crown; and, if John and Elizabeth Bul¬ 
lock, or either of them, ever had, before the Act passed, 
any Power to appoint, the equitable Keversion in Fee- 
simple, the same Power could not be exercised after the 
Act passed. 


Sir 
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Sir Samuel liomilli/f Mr. Leach, and Mr. Trozcer, for 
the Plaintiffs, conttiiidcd, against the first Objection of 
the Purchaser, that tlie legal Fee, remaining in Elizabeth 
Ihtllock, had by her Death without Issue escheated to ihe 
Crown, that tlic Object^of the Act of Parliament was to 
vest the Estate in the trustees to sell; giving them, not 
such Estate as the Trustees under the Settlement had, but 
an absolute Estate in I'cc, devested of all the Uses and 
Equities under the Siit!cment; that they might convey 
the absolute Fee to a Purchaser : 


1813. 

Ru CLOCK 
ti. 

Fla SO ATX. 


Secondly, to the Objection, that 4.he Power of Ap¬ 
pointment was not ovfi* the Estates, originally settled, 
but over those only, directed to be purchased with the 
Money, produced by the Sale, that Mrs. VniUovk had a 
Right to elect, that the Sale, which was to take place 
only with her Consent, should not be made; accord¬ 
ing to Peamm v. Lane(a)\ and her Power operated 
equally upon the original Estates, not sold. 

Mr. Hart, Mr. Bell, and Mr. Sltadwcll, for the De¬ 
fendant. 

Though the legal Estate wns intended to be transferred 
to the Trustees by the Settlement of 17f)3, and the Con¬ 
veyance was calcidatcd to have that Effect, nothing passed 
but an equitable liUercst: the legal Estate remain¬ 
ing in Elizabeth Bullock, in whom it was then vested, 
has in the Events, that have taken place, escheated to the 
Crown; and there is no Jurisdiction to enforce the 
Equities, that may subsist against Individuals. In all such 
Cases a private Act of Parliament is considered merely as 
a Form of Conveyance, removing Disabiliiies; but con- 


(a) 17 Vcs. 101. 


strued 
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strucd upon the same Principle as ordinaiy Convey^ 
ances to be controlled and regulated by the Object 
of the Parties, with reference to the Nature of the 
Subject. The sole Object was to convey the Estates, dis¬ 
charged of the prior Uses and T?usts; in other Words to 
extinguish all those Trusts and Uses. In the Construc¬ 
tion of such an Act the Court understands the Ijcgislature 
as intending no more than to transfer such Title as the 
Parties are stated to have had vested in them. There was 
no Intention to transfer any legal Estate from Mrs. Bul¬ 
lock ; who, it is assumed, had not the legal Estate. I'he 
whole Effect therefore was to transfer to Trustees for Sale 
such Estate as the other Trustees had, discharged of all tlic 
Trusts of the Settlement. The Case of Pearson v. Lane 
has no Application. The Court is pressed to give to this 
Act of Parliament, which has totally aniiihilatod the Power 
of Appointment, an Operation beyond the express De¬ 
claration of its Object; which is limited to vesting the 
Estates in Trustees cleared from all the Trusts of the ori¬ 
ginal Settlement; leaving all other Interests, as they stood: 
consequently leaving in Mrs. Bullock the Estate in Fee, 
which none of the Parties contemplated as being in her. 
In Westley v. Clarke the Parties, who applied for the Act 
of Parliament, being Tenants in Tail, might have barred 
the Estates by their own Act^: but Mr. and Mrs. Blalock 
were only Tenants for Life. 


The Master of the Rolls. 

3Iarch 15. Two Objections are made to this Title: first, that the 
legal Estate was not vested in the Trustees under the Act 
of Parliament: secondly, that the Appointment by Mrs. 
Bullock of the beneficial Interest in this Property is not a 
valid Appointment. By the Act the Property b settled 

upon 
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«pon and vested in Douglas and Cook, their Heirs and 
Assigns. There is notliing imperfect or ambiguous in that 
Enactment: whatever Mistake there might be with re¬ 
gard to the Persons, in whom the legal Estate was before 
vested. The clear Intention of the Legislature, and of 
the Parties, was, that il should then be placed in these 
Trustees. The Clause docs not take the Estate dut of 
this, or that, particular Person; but vests it by general 
Words; which must have their Effect against all, andupou 
the Estates of all, whose Rights are not saved by the sub¬ 
sequent Part of the Act: consequently as against Mrs. 
JiuUock and her Estate just as much as they would have 
had against Douglas and Mlliot, if the Estate had been 
vested in them. 

But it is said, the Effect of these Words is qualified and 
restrained by the added Words “ freed and absolutely ac- 

quitted, exonerated, and discharged, of and from all 
** and every the Uses, Trusts, Estates, Charges, Powers, 
** Provisoes, Limitations and Agreements, in the said 
“ hereinbefore recited Indenture of Settlemeut.” 

The Argument, as I understand it, is, that the Estate is 
vested in tliese Trusted no farther, and to no other Effect, 
than to free it from the Trust and Limitations of the Mar¬ 
riage Settlement; and Mrs. Bullock^s Estate in Fee not 
being derived under that Settlement, but having Existence 
independently of it, was not affected by the Act. There 
is however nothing restrictive or qualifying in these Words 
which seem rather to be added for the Purpose of Am¬ 
plification, to express how large and absolute an Estate 
the Trustees were to take. It is declared, unnecessarily 
and superfluously perhaps, that the Trustees should not 
only have the Estate vested in tliem, but so vested as to be 
freed and discharged from the Trusts of the Marriage 
Settlement: the only Trusts, to which it w'as supposed it 
could be subject. That is very difiereut from vesting it in 

them 
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JS13, them to the Intent only of being freed, and for the single 
„ Purpose of freeing it, from those Trusts. 

But LOCK * ° ' 


V. 

Fladgate. 


Power to ap¬ 
point an Estate 
includes u Pow¬ 
er to dispose of 
the Estate and 
appoint the 
Produce, 

The same Ef¬ 
fect has been 
given in the 
more doubtful 
Case of a Power 
to charge; an^ 
a Power to ap¬ 
point the Mo¬ 
ney, produced 
by an Estate, 
directed to he 


With regard to Mrs. Jhtlhck*a Power of Appointment 
it is clear, that it depended upoh Default of Issue of the 
Marriage: not, as was attcii)pte\l to be argued, on there 
being Issue living at her Death, which should utterwards 
fail. The only Reason fur applying for the Act was the 
Possibility of the Existence of Issue of the Marriage. 
Putting them out of the Question, none having been born, 
there was no one but Mr. and Mrs. Ihdiock, wlio had any 
Interest in converting the Estate into !Moiiey, and with 
that Money purchasing other Lands. If that had been 
done, it is admitted, that the Estate purchased would have 
been subject to her Power of AppoUfitmeiit. 1 apprehend, 
that Equity will uphold an Appointment of the Estate 
itself as amounting substantially to the same thing; on 
which Principle it is that Appointments, deviating con¬ 
siderably from the letter of the Powers, under which they 
were made, have frequently been supported. It lias been 
held, that a Power to appoint an Estate in Land includes 
a Power to dispose of the Estate, and appoint the Produce: 
the same Effect has been given in the more doubtful Case 
of a Pow'er to charge an Estate; and a Power to appoint 
the Money produced by an ^Estate, directed to l^e sold, has 
been considered as a Power to appoint the Estate itself. 
During all the Litigation, in the Case of Standen v. Siati- 
den (a), it was never doubted, that the Widow had the 
Power to appoint the Estate itself: the only Question was, 
whether her Will was a valid Execution of that Power: 
yet the Testator had directed the Estate to be sold; and 
the Letter of the Power was confined to tlie Produce of 
the Sale. 

faj 2 jun.58p. 


sold, has been considered as a Power to appoint the Estate itself. 

Supposing' 
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Supposing ^Xrs. Buliock'a first Appointment good, as 
1 think it was, there is no Dilficulty upon what afterwards 
took place; the Parties interested against her Appointment 
having by Arrangcniciit among themselves agreed to give 
Effect to it- 

There is no Ground tfierefore for either of these Objec¬ 
tions ; and the Plainliff must have a Decree for a specific 
Performance. 
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PAPwNELE V. LYON. 


Rolls- 
1813, 
Murc/t 5. 8 . 

jyiu JAM Jkmlim by his Will, dated the 30 th ComliUon 
of Septemberf 1800, bequeatiiod all his personal requiring the 
Estate to Trustees upon Trust to be converted into Mo- Con'sont of hx- 
ney; and, after satisfying hi.s Debts, &c. to be invested '-’‘-’“tors to Mar¬ 
aud tlie Interest applied unto and equally amongst his Son to 
William and Daughters Klimbeth^ IMary^ and Margaret; 

One-fourth Part of the Principal to be paid milo his ried in the Tes- 
SoM, when he should attain Twenty-one; and One-fourth tsitor’s Life 
Part unto each of his Daughters, when and as they should " 'di his Con- 
rCsSpectiv^ attain the Age of Thirty Years; and in case subse- 

any of t\mn should die in the mean Time leaving Issue, 

then he directed that the Part or Share of him or her so - r. 

.1 hat Fact not 

dying should go and be divided unto and equally amongst proved 
such Issue: but if any of them should die without Issue, an Inquiiy was 
the Part or Share of him qr her so dying should go and be directed, 
divided equally amongst such of them as should be ilien 
living and the Issue of such of them as should be then 
dead. He farther declared his Will to be, that, if any of 
his Daughters should marry, before tlicy shoiiid attain the 
Age of Thirty Years, with the Consent and Approbation 
of any Two of his E.\ecutors, or of any Oue of his Exe¬ 
cutors, 
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cutors^ if there should be but One then living, her FoUrtk 
Part or Share* of the Principal Money then out a't Interest 
should immediately become vested in her, and be forthwith 
paid to her, her Kxecutiirs, Administrators, or Assigns; 
and that if any of his Daughters should marry without tho 
Approbation and against the Consent of Two of his £xc* 
cutoi;s, or One of them, if there should be but One then 
living, her Fourth Part or Share of the said Principal 
Money and all contingent Sums should be continued out 
at Interest during her l^ife; and the Interest thereof should 
be yearly paid to her; but the Principal should go unto, 
and be equally divided amongst, such of her said J^rothcr 
and Sisters as should be then' living, and the Issue of such 
of them as should be then dead. 

The Testator’s Daughter Jilizabeth married the PlaintiiT 
Parnell in her Father’s Life-time, in February j 1810: she 
attained Twenty-one in July following; and the Testator 
died in Augusty 1810. 

The Bill alleged, that the Marriage had taken place with 
the Testator’s Consent and Approbation, with whom his 
Daughter Elizabeth afterwards lived ui}>on the samelcrms 
as before her Marriage; and, submitting that immediately 
upon the Testator's Death she became entitled ^ an abso¬ 
lute Interest in One-fourth bf the Residue of his personal 
Estate without waiting to attain the Ago of Thirty, prayed 
a Declaration accordingly. 

The Executors by their Answer* denied, that the Mar¬ 
riage took place with the Consent or Approbation of the 
Testator; and that Elizaltelh afterwards lived with him 
upon the same Terms of Affection as .before her Marriage: 
on the cenp^ary insisting, that the Marriage was against his 
Approbation, and that after the Marriage he had shewn a 
Disposition to prevent the Plaintiff, the Husband, from 

receiving 
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receiving the Provisions intended by the WiH for FMza- 181.3. 
beth, 

Paunecl 

'I'he Plaintiffs entered into no Proof. 

I l.Y<^. 

Mr. llarty and Mr. llovm’y for the Plaintiffs, coiitendod, 
tliat the Pluintif}' Elizabeth became entitled to her Legacy 
absolutely the Mouient of the Testator’s Oealli; having 
previously attained 'rweiity-one; that, though the An.<»wer 
attempts to throw some Doubt upon the Father’s Consent^ 
and the Terms, on which she lived with Jiim after her Mar¬ 
riage, he made no Alteration of his Will; which he scarcely 
would have suffered to stand, had he disapprovci! the Con¬ 
nection: the Condition, therefore, was virtually complied 
w ith: and the Consent of the Eskocutors must be consti ucd 
a> a Provision, to operate only in the Event, that his 
J^aughters should not marry in his Life-tmie; in which 
the Evccutors were to stand in loco Parentis, 

Mr. Richards, and Mr. Bell, for the Defendants. 

The Plaintiff is not absolutely entitled; unless she lives 
to the Age of Thirty. Nothing can be clearer than this 
Clause of the Will; expressly requiring the Consent of 
the Executors; not providing for a Marriage with the Tes¬ 
tator’s Consent in liis Life-time. The Court cannot insert 
Terms, which would render his Consent equivalent: but 
the Execut«>vs positively deny, that llie Marriage took 
place with the Testator’s Consent: and the Plaintiffs have 
produced no Evidence to shew that. The Event, there¬ 
fore, has not happened, upon which she was to take. No 
Maxim is clearer, than that in the Case of a Condition 
precedent, if it be impossible, the Property never shall 
vest (a). Marriage in this Instance with the Coiisenl of the 

Execu ors 

(aj Co. Lift, 20t>; agree- Rule of the Civil Law, dis¬ 
ing in Substance with the tinguishing betwevn Condi- 

Voi.. I. I i tions 
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Eiecutors <va8 a Condition precedent; which must have 
been complied with to give the Legatee the Property at 
the Age of Twenty-one, The Argument^ that this is an 
Interest, to be enlarged on the Performance of a Condi¬ 
tion, is not more favorable to th.e PlaintiflFs: the Condi- 

' * * i' 

tion, being precedent, must be performed to have the Effect 
contended for. ' 


Mr. Hart, in Reply* 

The Ohgect of the Testator, collected from the whole 
Will, was to prevent an improvident Marriage before the 
Age of Thirty; providing the Consent of those, better 
qualified to judge of the Prudence of the Connection 
than young and inexperienced Women. Can it be con¬ 
ceived, that he intended any Thing more Uian a Substitution 
of the Judgment of others after his Decease; not preclud¬ 
ing his own J udgment, while living? In Substance this re¬ 
sembles the late Case of Cofiiu v. Cooper. The Testator 
gave the Residue of his Property to bis Children at. 
'J'wenty-one; adding a Proviso, that if any of his Daugh¬ 
ters married with the Consent his Trustees, such Daugh¬ 
ter was to take immediately Two-thirds of her Portion, 
tile other Third to be settled to her separate Use: if with¬ 
out such Consent, then making a difierent Disposition. 
One of the Daughters married tn the Testator’s Life-time, 
without bis Consent: but he afterwards approved the 


Tions impossible, and dHllcult 
tn perform :—Plane conditio 
difficilisltue non pertinetf quan- 
tumxis propter Personct, cu.i 
appos^llp cjitf qualitatem all- 
amve causam tidealur impossi- 
bilis: sed nisi conditioni parea- 
tut'f relictum in testamento 


non capifur. Finge Liberia* 
tern Servo rclictam kac condU 
tioncy “ Si heredi millies de* 
** derif.'* Hie non detrahitur 
c'onditioy sed imtilis etit datuy 
libertatiSf &c. (Finn. Comm. 
Jmt. Inst. 1 . 2 . 1 . 14.) 


Marriage 
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Marriage. The Court considered the Clause substan¬ 
tially complied with (a). 


The Master of Me Rolls. 

Supposing, for the .Sake of the Argument, that IStrs. 
Parnell mairied with Consent of her Father, it is didicult 
to conceive, however the Will may be expressed, that he 
could mean a less beneficial Provision for her, than if she 
had married after his Death with Consent of his Executors. 
A Husband, approved by them, w'ould have been let into 
the immediate Possession of her Fortune ^ for such is the 
Effect of making it payable to her on her Marriag** with 
their Consent. It would be strange, that he should have 
meant, that a Husband,'approved by himself, shouii^ be in 
so much worse a Condition, as to have only the Interest, 
until she should attain the Age of Thirty, and no Part of 
the Capital in the Event of her Death under that Age. 
His Intention must have been that upon a proper Mar¬ 
riage the Daughter should have her Portion: but in Words 
tile Testator has spoken only of a Marriage, taking place 
after his Death; that being the only Marriage, the Pro¬ 
priety of which could be ascertained by the Consent of 
Executors. It is impossible however, that he could intet»d, 
if the Propriety of the Marriage should be ascertained by 
himself, that the same Effect should not be produced: but 
certainly there is some Difficulty upon the Words. It is 
therefore satisfactory to find, thgt the Constniction, which 
the Reason of the thing seems to require, is sanctioned by 
Authority. In Clarke v. Berkeley ( b) under a Devise 
upon Trust to convey to the Testator’s Daughter, in casd 

Clark ct ux. v. Xacy, restraint of Marriage^ gene¬ 
sis. 5 Via. Ab. pi. 6. Prod- rally, see Clarke v. Parker^ 
gers V. Langhatn^ 1 A/J, 133. 18 Fff.and Cases there cited. 
lKeb.486. On Conditions in (i/J a Vern, 7QO. 

1 i she 


1813. 

W./W 

Parnell 

V. 

Lyor. 
March 8. 
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V, 

Lyon. 


she married with the Consent of Two of the Trustee* 
and her Mother, and if she died before Marriage, or mar¬ 
ried without such Consent, to other Uses, the Daughter 
having married in her Father’s Life-time with his Consent, 
Lord Cozu'per decreed a Conveyance according to the Will; 
declaring, that the Condition w’a j dispensed with by having 
tlic '1 eslator’s own Consent; whic'i was more to be re¬ 
garded than the Consent of Trustees, to whom he hadf 
delegated a Power to consent in case of Marriage after 
his Decease. In Crommelin v. Crornmeiin (a) Lord 
Jlosslyn proceeded, upon the same Principle; holding such 
a Condition not applicable to a Daughter, who married, 
ami became a Widow during her Father’s Life. 


Upon the Authority of these Two Cases therefore 1 
hold, that, if this was a Marriage w’itli Consent of the 
Father, it is equivalent to Marriage with Consent of the 
Executors after his Death ; and would equally entitle her 
to Payment of the Portion. 


It is said, it ought to have been proved, that the Mar¬ 
riage was with his Consent; and in Strictness it ought: 
but in such a Case 1 shall direct an Inquiry into tlte Fact; 
the Master to slate any special Circumstances. 


Mr. Unit suggesting an Addition to the Inquiry, \iz. 
whether the Father afterwards approved, the Master of the 
ftoffs said, he meant Uiat; and Mr. RiVAart/s said, it would 
come ill under the Direction to state special Circum¬ 
stances. 


M 3 yes. 227 . 


BISCOE 
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J^INCENT John Eiscoe by his Will, dated the 7ih of "I»‘»stectopre- 
Octoher, dnposiiig of his rrechold, Cop\hoid, 

«iid l>easeho]d, Esttvtes, to his Executors, until his Son 
Vhumf Hilton Biscoe should attain the Age of Twenty- Recovery with 
one \ ears, with Remainders in tlie Event of his Death the Ileniaintlcr- 
wiihout Issue Male under Twenty-one to the second and man in Tail, 
other Sons ot the 'lestator, attaining '^'wenty-one, sue- having attained 

ccssively, proceeded in the following Manner: Twfnty-onc, 

held no Breach 

• . . . 'J'rust; and 

“ And my ill and Meaning farther is, that if my said no Ohjcctioa 

Son f'immt Hilton lliscoe shall have attained his said to a specific 

'' Ago of 'rwenty-one Years at the Time of my Death, Performance. 

“ or it he liatli not then attained the said Age, then so l^evise to 

“ soon after Jis he shall have attained his said Age, I do ^ their 

give and devise the said Freehohl and Copyholil Mes- for 

simgcs, Kc. to my Executors hereinalter named and their . 

, . . . t^oviMn s !^on, 

I lens, J^xecutors and Administrators, for and during the i,) support Con- 

“ Life of my said Son fiwcoe, to the Intent tingontllemain- 

** to support the Contingent Remainders, in this my Will tiers, in'iVust 

after limited, so that the same may not be destroyed; permit him 

blit in 'IVust nevertheless to permit and suffer him my receive the 

“ said Son l incent Hilton Uisene to receive the Rents f®*'Life, 

and Profits thereof to and for his own Use during his 

“ iiaiiiral Life; and from and after his Decease then I tiiit and other 

“ devise the said rrechold and Copyhold Messuages, &,c. Som« in Tail: 

“ to the first Son of the Body of my saiil Son l incent an equitable 

“ Hilton Bisfoe lawfully issuing, whether then born or Estate in the 

unborn, and to the Heirs Male of the Body of such • ^he legal 

** first Son law fully issuing; and for Default of such Issue Ih'- 

" then likewise to the secoiul, third, &c. Son of my said 

I' r If !»• -1 . • • I''!;}!! Jlemain- 

** Spii I incmt Hinton ii/si oc successively and lu Rcniaiii- 

^ ^ ** *^*^0 and other Sons. 
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** der, the one after the other, &c. and in case of all 
such Issue Mule failUig then he gave and devised all the 
said Freehold, &c. to his Executors, their tleirs. Execu¬ 
tors and Administrators, in Trust for the Use of and 
amongst ail his Daughters, with Cross Remainders; and for 
Default of such Issue then to the Use of his own rigid 
Hcib for ever. 


Vincent Ilmton B/scoc, having littained Twenty-one, 
entered into Possession of the devised Estates. He after¬ 
wards married; and hud Issue of that Marriage Thomas 
Henry Jiiscoe\ who attained Twenty-one in March^ 1812. 

a 

By Indentures, dated the 29 th of May^ 1812, Edmund 
Calnmy, who under tlic Will of hathan ‘S/jr/gg, the sur¬ 
viving Executor and Devisee in Trust, had become tiic sole 
Trustee, and the Plaintiffs Vincent Hilton Bisroe and TAo- 
mas Henry BiscoCf conveyed to George hau'y to tiie Intent 
that Law should become a Tenant of the Freehold; so lliat 
Two or more common Recoveries might be suffered 
to the Ust- of the joint Appointment of Vincent Hilton 
Biscoe and Thomas Henry Biscoe. Recoveries were 
accordingly suffered in Trinity Term, 1812; and soon 
afterwards Vincent Hilton Biscoe and Thomas Henry 
Biscoe joined in a Deed of Appointment; limiting tlie 
Estates, subject to an immediate Charge of .£300 per 
Annum for the Son, to the Father for Life, without Im¬ 
peachment of Waste; with Remainder to the Son .in Tail: 
Remainder to Trustees for a Term of 300 Years, upon 
Trust, if he should die in the Life of the Tenant for Life, 
leaving DaugiiterS and no l6sue Male, td charge .£20,000 
fur those Daughters; and, subject thereto and to a Charge 
of .£12,000 for the Fulher’s Benefit, in consideration of 
his having disci., igcd the Son’s Debts, limiting the Estate' 
to the Fattier in Fte. 1 his Settlement containing a Power 
for the Trustees to sell, ik.c. with the usual Declaration, 

tliat 
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that their Receipts should be Discharges, &c. Under that 
Power the Estates were put up to Sale; and the Defend¬ 
ant became tlie Purchaser of one of the Lots. 

Tlie Bill praying a specific Performance, the Defendant 
by his Answer objected to the 1'iile; insisting, that Calamy, 
«s Representative of the '/'rustees, liaving the legal Estate 
vested in him duriiigitl* Life of the Plaintiff Vincent Hil¬ 
ton JMscoe for the purpose of preserving the Contingent 
Remainders from being destroyed, had been guilty of a 
Breach of Trust in joining with Vincent Hilton Biscoe 
and Thomas Henry Biscoe in suffenhg a Recovery to 
defeat such Remainders; and that this^Court would not 
permit a Recovery under such Circumstances to operate 
efli’Ctually to bar such Remainders. 

Mr. Rickardsf Mr. Newland^ and Mr. Poison, for the 
Plaintiffs. 


The Question, wlicther these Recoveries were well suf¬ 
fered, the Trustee for preserving Contingent Remainders 
concurring with the Tenant for Life and the Tenant in Tail 
in dcsU'uying them, has Jacen frequently before the Court; 
and was most compicatly discussed in Moody v. Walters (a): 
a Case, though different in Circumstances, the same in 
Principle as this. In that Cafe the Act of the Trustees, 
concurring in the Recovery, was not considered a Breach 
of Trust; and the Doctrine is laid down, that this Court 
had in some Instances directed a Trustee to concur in 
destroying Remainders, when the Object was a family 
Arrangement; as in Frenin v. Charlton (b), and Win- 
nington v. Foley (c): but lately has interfered with Reluc¬ 
tance, unless before the Birth of a 'Penant in Tail; after 


(a) 16 283. 

(bj 1 Eq. Ca. Ab. 38<?, 


Uiat 


%87 

181.3. 

Biscoa 

c* 

Pehkins* 


(cj I P. Wms. 536. 
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that Event leaving it to the Discn lion of the Trustees to 
join, or not; ami admitting a DisliucUon between com* 
polling tlirni to join and treating them as guilty of a Breach 
of IVusl in joining. The Tenant in Tail concurred in 
these Recoveries; and the general Rule is, that the Inherit¬ 
ance is bound, whore the iirst Tenaift in I'ail is brought 
before the Court (a)\ which is not in the Habit of regard¬ 
ing the subsequent Interests, 'rife Case of a Will or 
voluntary Settlement differs from Deed for valuable 
C'onsidcralion or a Settlement before Marriage. The 
Object of these Recoveries is most provident; and such as 
n 'I'lustee merely to siipjtort Contingent Remainders, until 
the Parties entitled came into Existence, might he coiii- 
pollod to concur in: by a joint Appointment to give the 
Tenant in Tail, who was dependent on his Father, an im<* 
inediarc Provision. 

Sir Samuel liomilhfy and Mr. Kenrick, for the Defen¬ 
dant. 

'Diis Questi(jn has never been decided in a Court of 
F.quity; whether a I'rustee, spec ially appointed to preserve 
the Contingent Remainders, shall be permitted to concur in 
destroying them w':thuut any Object, connected with the 
general good of the I'ainily: the Object of these Reco¬ 
veries being clearly no otlij^r tiian to destroy the Remain¬ 
ders, and sell the Estate. Where the only Purpose w'as to 
limit in strict Settlement, following and extending the original 
Destination of the Property and Object of the Parties, 
the Court has eoir!|;tlled the Trustee to join: but, tiiough 
it is generally supposed, that the Trustee has a pure Dis¬ 
cretion to concur, or not, and that, if he commits a Breach 
of Trust, a Purchaser cannot be affected, no Decision 
has sanctioned that Doctrine; and its Correctness may be 
questioned. 

{a) See 1 Sck. 6c LeJ. 408. ' Lloyd v. JohneSj ^ Fes. 37. 

The 
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The Lord Chancellor. 

This, which was set down as a short Cause, Involves 
a Question of considerable Importance. The Will is 
very singular in its Construction; as in the Event of the 
Death of tlie eldest Son i’mi eiit Hilton Biscoe under the 
Age of Twenty-(j(^ie^ the Limitation is to second and 
other Sons successively: but if the eldest Son attained 
that Age, and had ^died afterwards without Issue Male, 
there is no Limitation whatever to the second, third, 
and fourth, Sons of the Testator : bftt in that Event the 
eldest Son takes either a legal or equitable Estate for life, 
with Uemainders to his lirst and other'Sons; and in De¬ 
fault of Male Issue the Will provides neither for the 
younger Sons of the Testator nor for the Daughters of 
liis eldest Son ; but in that Event limits the Estates to the 
Daugliters of the Testator v\ ith Cross Remainders. 

The first Question is, whether Vincent Hilton Biscoe 
takes a legal or equitable Estate for l.ife: if the former, 
1)0 Question cun arise; a Recovery iiaving been suflered 
upon his eldest Son’s attjiining Tw’cnty-one. My Opinion 
iiowever is, that he did not lake a legal Estate. I'he 
Purpose, for which an Estate is in I’crins at least given 
to the Executors and their Heirs, being to preserve the 
Contingent Remainders after limited, the Consequence is 
necessary, that for that Purpose they must have some 
Estate in them. That brings the Case to tins; that this 
is a Devise to the Executors and their Heirs during the 
Idfe of the eldest Son upon Trust to i>crniit him to 
receive the Rents and Profits for his Life; a Devise of 
the legal Estate to those Trustees, with a legal Remainder 
to the first Son of his Body; and they are Trustees, not 
only as to the Rents fur the eldest Sou for his Life, but 
also for preserving the Contingent Remainders after limited: 

those 
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Biscok 

V. 
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those Remainders being, not only for the first, but for 
die first and every other Son of the eldest Son. 


Vincent Hilton Biscoe, the eldest Son, had Issue Male; 
and bis eldest Son attained the Age of Twenty>one; and 
M'ithout going through all the Fa(;ts, that bring the legal- 
Fstate into the Individual, who join^l ip making a Tenant 
to the PmcipCf it is sufficient to s%, that the Trustees, 
the Father and the Son, Joined in at Recovery for the 
Purposes expressed in certain Instruments; and under 
those Instruments {hey contracted to sell Part of the 
Estate to the Defendant. The Bill seeks a specific Per¬ 
formance of that 'Agreement; and the Defendant’s Ob¬ 
jection is, that the Act of the Trustee, joining in the 
Recovery, enabling the Father and the Son, when he 
attained the Age of Twenty-one, to bar all the subse¬ 
quent Contingent Remainders, was a Breach of Trust. 


The original Limitation being to the Use of the Father 
for Life, without any Provision for the younger Sons of 
the Testator, or for the Daughters of his eldest Son, 
Tenant for Life, he and his Son, paving attained the Age 
of Twenty-one, by Deed, executed about the Time of 
suffering the Recovery, which 1 consider as forming Part 
of the Transaction, limit ).he Estate to the Intent, that 
the Son, who had no Provision under the Will until his 
Father’s Death, should receive as the primary Charge 
upon the Estate, .£300 per Annum; the Father being 
made Tenant for 1/ife without Impeachment of Waste, 
V iili Remainder to the Sons in Tail; passing over the 
younger Sons of the Tenant fo» Lafe; with Remainder to 
Trustees for a Term of Five Hundred Years, upon Trust, 
if the Son should die in the Life of the Tenant for Life, 
leaving Daughters, and no Issue Male, to charge «£20,000 
for those Daughters; and, subject to that Charge, limit¬ 
ing the Estate to the Father iii Fee. A Sum of ,£1^000 

also 
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dlso was charged for the Benefit of the Father in con* 

tideration of his having discharged Debts of the Son; 

and that Sum of .£12,000, if received at a future Period, 

it was supposed, would be what tlie Son ought to pay in 

future in consideration of the Discharge of those Debts. 

That is the Effect of tbif Settlement. 

* 

I have looked thr^gh the Case of Moody v. Walters (a), 
the last Decision upon this Subject, and all the Cases 
to which in delivering that Judgirieujt my Attention was 
drawn: a Judgment, which was the Result of a very 
anxious Kndeuvutir to examine every Authority upon the 
Subject; and with all these Cases upon the Duties 
and Liubililics of Trustees to preserve Contingent Re¬ 
mainders 1 hiid myself under Circumstances very trying 
to a Judge; as the Task of deducing from them what is 
the true Principle is greater than [ have Abilities w'ell to 
execute. The Cases are uniform to this Extent; that, if 
Trustees, before the first Tenant in 'Pail is of Age, join 
ill destroying the Remainders, they are liable for a Breach 
of Irust; and so is every Purchaser under them w'ith 
Notice: but, when we\:ome to the Situation of Trustees 
to preserve Remainders, who have joined in a Recovery, 
after the first Tenant in Tail is of Age, it is difficult to 
say more than that no Judge in Equity has gone the 
Length of holding, that lie would punish them as tor a 
Breach of 'Prust, even in a Case, where they would not 
have been directed to join. 'Phe Result is, that they 
seem to have laid down, as the safest Rule for Trustees, 
but certainly most iucoiivcnient for the general Interests 
of Mankind, that it is better for Trustees never to destroy 
the Remainders, even if the Tenant in Tail of Age con¬ 
curs, without the Direction of Uie Court. 

CaJ ^6 Ves , 283. 

The 
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rary Trustees : 
not to be com¬ 
pelled to join 
in destroying 
them. 


The next Consideration is, in >\hat Cases the Court will 
direct therti to join; and, if 1 am to be governed by what 
my Predecessors have done, and have refused to do, I 
cannot collect, in what Cases Trustees would, and would 
not, be directed to join ; as it requires more Abilities than I 
possess to reconcile the different^ Cases with reference to 
that Question. They all however that these Trus¬ 

tees are honorary Trustees; that they cannot be compelled 
to join; and all the Judges protect thc\nsclyes from saying, 
that, if they had joined, they sliould be punished; always 
assuming, that the Tenant in Tail must be Twenty-one. 

If this is to turn upon the Settlement, afterwards made, 
it was not improper under all the Circumstances, and the 
very peculiar Limitations of this V'lII. Therefore look¬ 
ing at this Settlement, and the Act having been done, 
even if, according to my Predecessors, I should not have 
directed them to join, 1 do not think 1 can say, they are 
guilty of a Breach of Trust. 

'Diis is not the Footing, upon which it ought to stand. 
If they arc honorary Trustees to fupport Contingent Re¬ 
mainders for the Benefit of the Family, the Interests of 
Mankind require Courts of Justice to treat them as such; 
and, unless Violation of the Trust appears, not to take 
away all their Discretion; and say, they are not to join, 
though their Opinion is, that the Interests of the Family 
require it, without coming to a Court of Equity; the 
FJFect of which is, as 1 observed in Moody v. IValters, 
that the Ijord Chancellor and the Master of the Rolls 
are the Trustees of all the Estates in the Kingdom. 

As I do not find here what 1 can call a Breach of 
Trust, my Opinion is, that this Contract must be^ 
performed; and I will not go the Length of saying, 
that this is a Case, in which notwithstanding these Ob¬ 
servations, 
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servations, and though this is my Opinion, 1 cannot 
compel the Purchaser to take the Title: but [ shall 
compel him to take it, unless he will re\'erse my Opinion. 
Uliat was formerly the Course, instead of letting oflf a 
Purchaser upon a doubtful Title faj; and the Purchaser 
then went to the House Lords. My Opinion is, that 
this Contract oughl^o^be perfonned, but without Costs. 

Cu) StapyHon v. S^tf^ iff enccs in the Note 27^. 
I'es. 272, and the Refcr- 
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ForiimIy*a 
Purchaser was 
not ietpff upon 
a doubtful 
Title; but was 
compelled to 
take it, ores* 
tablish the Ob¬ 
jection. 


ADAM, Er parte. 

A COMMISSION of Bankruptcy issued against 
Five Persons, cariying on a joint 'J'rade at Sunder- 
landf under the Finn of Samuel Cooke and Co.; Two 
of those l*'ive carried on a distinct Trade under the Firm 
of Harrison and Goss, The P'irni* of Samuel CooA'e and 
Co. had drawn and negotiated Bills oiKthat of Harrison 
and Goss ; and under a Petition by tlie Holders of those 
Bills the Question was, whellter they were entitled to 
prove against both Estates. 

Mr. Leachf and Mr. Jgar^ in support of the Petition, 
relied upon the Inrins and the Estates being distinct; and 
referrctl to the Cases collected by Mr. Cooke (a). 

Sir Samuel Eomilly, and Mr. Montagu^ referred to 
Ex parte Devan (6j, and Ex parte IJddel (r) as having 
materially shaken the former Decisions. 

(a) Cookds B. L. 251, Ed. (bj 10 Ves. 107. 

6. (by Mr. GreggJ 26U , fej MSS. by Mr. Rose. 

The 


1813, 

April 2(>, 27. 

Tlu* Rule in 
Bankruptcy, 
that a joint 
and several • 
Creditor must 
elect, does not 
apply to a Con¬ 
tract for double 
Security 
against distinct 
Firms: viz. 
Bills drawn by 
all the Partners 
upon a distinct 
Firm, consti- 
tuted of some 
of them. 

Proof there¬ 
fore against 
both Estates. 
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ISIS. 

Adam, 

JSjr parte, 
April 27. 


An Infant 
cannot be a 
Bankrupt. * 


{ 


TheXord CHANCEbtoR. 

Theae Bills were drawn by the House of the Five 
upon the House of the Two; which were separate 
Houses; and the Petition prdys, that the Holders may 
prove against both Estates. Upon the Note, handed up 
to Ine, it is clear, that what 1 meiu^n Er parts JJddet 
cannot militate against the Principle,^hich I think must 
govern this Case. From that Note, I^>bserve, I stated, that, 
if one House consisted of Two Partners, and another of 
Three, including thpse Two, and the Two drew on the Three, 
there should be Proof against both Firms : if Three gave 
their joint and several Security, there might be <ii*roof 
against all: but the Creditor, electing to avail himself of 
that Proof, could not also go against the separate Estates. 
The Principle, as there laid down, 1 take to be according 
to the clear Law. The Case was singular in its Circuni^ 
stances; and the only Doubt 1 had was; whetlier X applied 
the Principle properly. 

'Fhe Petition in that Case represented, that in 180B 
fiepradi) was in Partnership w ith Qrgves and Hitchcock, 
as White Lead Manufacturers: droves and Hitchcockxe~ 
aiding at Hull, and Deprado in Ifindofi. In 1809 a Cotn* 
mission of Batikrnptcy i^ued against Deprado: in March 
in the same Year a Commission issued .against 
In Fehruarj/f 1810, a Petition was presented in the latter 
Bankruptcy; and, Deprado and HUcheqeh being Partners 
witli QroveSf (who, being a Minor, could not be p Bank* 
rupt (a),) in the Concern, in which the Bill yvas giy^, tha 
usual Order was made for keeping separate Accounts, 
and for a Distribution of the joint Estate to the joint 
Debts, and of the separate to the separate Debts; and the 
Holder of that Bill, who had undertaken to receiye an Ac* 


(ttj Ex parte Barrow, S Vu, hH* 


ceptance 



CA$£S £K CHANQEEY. m 


ceptance in Pa-yment, liad gone m ^pder tliAt CtMBinia^on 
againat HUcJicock, as a joinjt Creditor, to take Advantage 
of the Order, made under the separAto Commi^oQ, for 
keeping distinct Accounts^ &c.; not iodbting upon a joint 
Demand by force of the Contract, but hy the Ijawr, as 
against a sleeping Partn^, he had proved as a joiut^Cjre* 
ditor; and recciv^ the joint Effect of 

Hitchcock, After^wrds an Apjdicajtion was made under 
the otlier Coimni&ioii, insisting, that Property in the 
Hands of the Assignees of Deprado was joint; and seek¬ 
ing a Distribution of that Property in the same Way 
amopg the joint Creditors of the Tliree. That was deter* 
luiiicd to be joint Property; and, being so, a farther Dis- 
tiibution of it was made among the joint Creditors. 


1 «| 9 . 

Anaijc* 
Ex part^ 


The Holder of that Paper therefore, being a Creditor 
under the Contract the Law raised against visible and dor¬ 
mant Partners, received, first, a Dividend out of tlic Joint 
b'state under Hitchcock's Bankruptcy, and a farther Divi¬ 
dend out of the joint Estate und erthe Commission against 
Deprado \ and insisted farther, that he was entitled to 
prove against the separate Estate of Deprado ; not having 
so insisted against tlie separate Estate of Hitchcock. T|ie 
Commissioners determined that he was not entitled to be 
consideied a Joint Creditor, but he was a separate Croditqr 
under both Commissions. Hie Assignees of Deprado, 
dissatisfied with that Decision, petitioned, that the Proqf 
should be expunged as against his separate Estate; and 
upon the Affidavits the Struggle was, that he should be 
considered as a joint Creditor; not as the separate Creditor 
of Deprado. My Opinion was, that he had made his 
Election, if it was a Case of Election, by proving against 
tlie joint Estate under Hitchcock's Commis&iou, and also 
under the other Commission; that be was entitled to be 
restored to the joint Proof under Deprado s Bankruptcy, 
but was not to be considered a separate Creditor. 


Tb« 
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Apabt* 

Exparte, 


Ylmonly Question, that can be made upon that Case, 
whether I correctly applied the Principle, which 1 now 
think ought to govern this Case. Here being an express 
Bargain for double Security, the Parties are, I think, dii*' 
titled to it } the Houses being distinct; therefore tins, is 
‘not pritbin the Rule of Election, where Five jointly and 
severally contracted, but ntiH as P^rsf^a engaged in dif¬ 
ferent Houses and Trades. 


J he Order was made according to the Prayer of the 
don. 


1813, 
yfpril 5. 

Pnder the 
Act of Parlia¬ 
ment, giving 
Jurisdiclion 
upon Petition 
in Charity 
Cases, the 
Trustees, not^ 
appealing, or¬ 
dered to shew 
Cause, why the 
Order prayt^* 
.should no% 
made. 

SI 


A 

AG BARS, Ex parte :^ln the Matter of the 
MANIA CHARITY. 

U NDER the late Act of Parliament (a), giving Juris¬ 
diction to the Court to proceed in Charity Matters 
by way of Petirion, this Petition was presented; charging 
the Trustees of the Charity Estate witli Breaches of Trust; 
and praying their Removal; and that the Master might ap¬ 
prove of a Scheme for tlie future Regulation of the 
Charity. The Trustees werct' not and <Ud not 

appear. 

Samml RomiUy, and Mr. Nfwlandt, for Uie Peti- 

Tliiil^l^SChffficelbr expressed some Doubt, whether 
he bad Au^ionty nUtder the Act of Parliament to pro- 
iiuiipep jdty Order; the Trustees not aj^iearing: but 

faj 52 G. 3. c. JOl, 

upon 
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upon the J^t^j^Keetton <»f th^ ^ 

mede» TrtwUiee dp ^n )he Dey of Pc^t^dui 

shew Court ^ould'not otake an Order 

sccordf^ to ijm^Bhyet of the Petidojau ot such other 
Or^ fo th^lppurt' shall seem meet 


W 


1813U 


N»VV 

SFAOEAmS, 
£jr ptirten 



If 


JOSEPH f. HOUBLRDAY. 


18IX 


<^rMlE BUI prayed a Oiscfoycry, aud an to Injunction 

JL restrain the Hefendants, the z\ssignees imdc^n Coma age<ort,a Ver- 
nnssiou of fiankruptey it^^aadM name Partners, idbd the n jorpt 

Partners refnaiuing aotven^from pfoheedmg at Law as tUssoIv- 

the Holders# a Promwory Npttt upon wfaidi they had»^^ 
obtained d Verdict. The soheat Partjaeirs bad put *^|hj^^^who 
their Answer; upon which tliey obtained the Order Nm hid dttsi^ered 5 
to dissolve tho*|ojjUiictipi> generally, which bad issued |or, not as a||ainst 
want of although the other JMeitdaitts tbtO all pehthag 

Aaeogneishi^lS^^Ma'^^ A^er« ^ RxCepd^j^to 

the Ai^Wcrs 

of the jcasL 

Mr. NetrAntd^^faidio .pefeodahts, after STrinity 
IS 1 O, moaed%9hto#»Jto 


Mr. ohideted, that the 

DefeA^dHI, the |f th« had mi put ’ 

in dkihr Answef». 

The Kurd dertainly Ca«M^" 

inh|;ht ^kdcJi a dtH^hmstaWe wotdd ndiihe n 

sufiirieni Ofeodj)4^ dkibol^ltig tNb 
that^CbmMlon nM dttliddd; as Eacij^tioiw J^^Ca^lW^ ^ 
were diewn* ' , 

Voi,.!. ' 'ICk 


-The 
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TIjc solvent Partners afterwards put in a farther Answr j 
and the Assignees also put in their Answer; to which Excep¬ 
tions were taken. The solventj^artners afterwards obtained 
DttUBf.EDAY. Crder Nisi, to dissolve the Injunction only as against 
them 5 and on their Motion to make that Order absoti^e 
M,*-. Jgar shewed Cause on \liCj>Meril8; but the l^rd 
Chancellor dissolved the Ihjunctio^ j^sohitely against tire 
Detendants the Svilvent Partners, .ufterwards they obtain¬ 
ed an Order Nisi for dissolving the'Injunction against all 
the Oi'iiaidjiits; though the y^s^ign<‘es had not put in tlieir 
farther Answer tf) the h'xccptions. 'I'he Motion to make 
that Order absolute was rcsistt d on Tw'o Grounds; first, 
that such a Motion ronld not be made by the 'solvent 
Partners; secondly, the Excejuions, taken to the Answer 
of the Assignees were shewn as'Cause against dissolving 
the Injunction. 

Mr, Nezilainl, in .snppoit of the hfoU|Mi, contended, 
ihat, it the Defendants the solvent Partners were not 
allowed to make ihi.s Motion, the Jnjunction would never 
bo got rid of; as the As.signers were not disposed to put 
lira farther Answer; and the IMainliif was not desirous, 
lliat they should; and iliat the solvent Defendants, if tlicy 
took out E.xeculion, would be guilty of Preach of the 
Injunction; as the Judgment was joint, and Execution 
iiiu.st be in the joiut Names of all the Defendants. 
I’pon the second Ground, he said, that no material 
Discovery could be expected from the Assignees; who by 
their Answer expre.ssly denied all Knowledge of the Mat¬ 
ters, insisted upon as Ground-for the Injunction. 

llio L orti Chancellor declared his Opinion, diat it W'as 
coumeteiit for the Defendants, the solvent Partners, to 
maxe this Motion: but that the Injunction could not be 
dissolved pending the Exceptions to ^e Answer of the 
Assiguws (a), 

(a) Ex JklationCj Mr. Newland. 


m 


1813. 

JoSEl'fl 

V. 


FINDLAY 
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FIN DLAY WOOD. ^arch 1 5 . 25 . 

j. ‘ 

T he Defendant niovcH to disnaiss the Bill willi In the I’nii-ir- 

Costs for want of ^Proseeutiou : the Plaintiff not takiii!; to spml 

having proceeded pl^•^!uaJ^t to an Order, dated the 4 U 1 of 

w ^ *< 1 • I j 1 the iNJotiou 

Decemberf 1812; whl^^he entered into the usual Under- (Psmiss for 

taking upon a second Motion to dismiss. want of Pro¬ 

secution the 

Mr. Be//, for the Plaintiff, contended,* that the Motion Term includes 
W'us premature: the Plaintiff being entitled to the whole Varafion. 

Tenu and the Vacation to proceed: *Mangleman v. 

Prosser (a), 

# 

IMr. f’Vear, for the Defendant, admitting the Practice 
ill Lord Thitr/ow^s Time to have been, as represented, 
said, the modern Practice luthorised the Motion imme^ 
dialely upon the Expiration of the Term; referring to the 
Practice, as stated in the Note to B/igh v.- (b). 

The Mastkr the RrjLLS, sj^tting for the Lord Chan- 
otflior, having refused the Motion, as premature, it was 
renewed befoie hLs I.<ofd8hip, 


The Lord Chancei.lor. 

The Question is, what is meant by the E-xpression 
** another Term.^’ L have always understood, that th* 
Ttsi'iii diaws the Vacation along with it; and, if the an- 
tient Practice was, as it is admitted to have been, I cer¬ 
tainly cannot recollect, when, if ever, it was altered. 


No Order was made. 

CaJ 3 Bro, C. C. J9U 


Kk2 


CbJ 13 Vcs. 453. 

RUSSELL 
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doo 


1 ^ 13 , 

RUSSELL 1’. SHARP. 


On Abate¬ 
ment by Hank- 
rnptry of a 
Defendant, an 
Executor, after 
a Decree for 
an Account, 
suppleinentui 
Bill in Nature 
of Bill of Ke- 
vivor neces- 


A FfER the usual Decree fbr yan Account against 
. Executors, one of tlieni,rtlyj Defendant, George 
Sharp, became u Bankrupt. 'J'se Assignees by Peti¬ 
tion prayed, that they may be at liberty to go before the 
Master upon taking the Accounts; and may be admitted on 
belialf of the Bankrupt's Creditors to support bis Dis¬ 
charge. 

Mr, Wiugjieldf in support of the Petition. 


sary. 


The Register declined drawing up the Order; object¬ 
ing, that, the Suit being abated ^y the Bankruptcy, the 
Pluintifls could not proceed in the Accounts, until they 
filed a supplemental Bill in the Nature of a Bill of 
Revivor. 


The Lord CiiANCEtLon refused to make tlie Order, 


181 d, 

Jl% 6 r. GIBSON V. CLiVRKE. 

Though ge- Bill prayed the specific Performance of a Con- 

jicrally a Pur- X tract for the Sale of an Estate. The Purchaser, 

chaser cannot buying taken Possession, and paid Part of the Purchasc- 

^ mnuey, took Objectious to the Title, and also that the 

for his Money, jr j f 

until he has a Title, yet, where he is let into Possession upon a mu¬ 
tual Confidence of a speedy Title, and the Difficulty is a mutual Sur¬ 
prise, he cdimof, without express Contract, retain the Possession, with¬ 
holding the Money, 


Qt)antity 
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Quantity of Land did not correspond with the Rcprcsenla- 
tioii ill the Particular. Under these Circumstances the 
V^endor moved, that the Residue of the Purchase-money 
should be paid into Court. 

!Mr. Leachj and jSfr. Jbeirnmihify in support of the 
Motion. Sir SatiA^ie^ Jlomiiii/f Mr. Hatij and Mr. 
Courlcriat/, for the P^rihascr, opposed it. 

The Lord ChanceLI.OR. 

T1 lis is a Motion of veiy great ImporWmce, as a general 
Precedent: I shall therefore state the general Observations, 
which will regulate mv Judgment. I'havc frequently 
acted upon the i'rliiciple, that, where under a Contract 
for the Purchase of an E<state Possession has been taken, 
and the Estate is therefore taken out of the Hands of the 
Owner, the Court should have a great Anxiety to 
take the Money from the Purchaser: but cannot 
go that Length, where under the Agreement it seems, 
the Vendor has thought proper to piu the Purchastr m 
Possession with an Understanding between them, that he. 
shall not pay his Monev, until he has a Title. If the 
Vendor Iras been so foolish) he must abide by bis Con¬ 
tract : but, where both Parlies are acting under the Con - 
lidence of a speedy Tide, whick Contidence is not made 
good, '.and that is a Surprise upon both, tiiough it would 
be too much to call upon the Person, taking Possession 
of U»e Land, to pay the Money, before he has his Title, 
yet in that Case of mutual Surprise there cun be no Justice 
in permitting him to keep Possession of the Laud. This 
therefore may prove a middle Case: though it may not bo 
just to call upon tlie Purchaser at this jMoment to pay his 
Money, he may be properly rei^uired to leslorc the L.-mil. 
He must do the one or the other, unless the Vendor in¬ 
tended to trust him, and that was their Contract, with the 
Pofises&ion of the Land, iiptil tlic Vendor by maki?ig a 
. • K k 3 Conveyance 


1813 

Ginsov 

i’. 

C'l. \RKE. 
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Gibson 

V. 

Clarke. 


Maj/ 7. 
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Conveyance of the Estate made out his Title to the 
Money. 

This is my general View of tliese Cases. I think it 
right; and from the frequent Instances of Men buying 
Estates, not meaning to pay fttir iBtetn, until they sell 
agayi, it is necessary to apply tlymt.Principle; and to take 
care in these Cases, tliat Property'j^hall not change Hands 
on one Side, until it docs so on tlic other. 


Chancellor. 

In this Case the Possession appears to have been given 
and taken under a mutual Apprehension, that the 'I’itlo 
could be irnmediately made good. Tf that proves to be 
Misapprehension, and the Purchaser insists on holding 
Possession under such Circumstances, he ought at least 
pay Interest for the Purchase-racnoy. 


'ITic Purchaser then agreed to restore the Possession; 
accounting for the Kents; without Prejudice to any 
Question between the Paities, in case a spccitic Perform- 
auce of the Contract shoidU be decreed. 


SCOTT 
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SCOTT r. MACKLNTOSIl. 

Defendant, carrying on Business as a Provision 
Jl. Merchant an^l Broker, having in IBOfi 

agreed to sell his Business t»f a Provision Broker to the 
PI uintids, by a Deed,\tfaled the ^20th of December. 
sold and assigned to Plaintiffs his Business as a Broker 
in the Purchase and Sale of I'oreign Bniters (except 
Irish), Hams and Clieese in the City •of Ijjudoti, from 
the^lstof December^ ISOG; covenanting, that he would 
not use or exercise the "^IVade of a Bio*kcr in the Pur¬ 
chase or Sale of Foreign Butters, &,c. (in the Terms bc- 
fv)re stated); reserving the Ivight of acting or trading as 
a ^IfTchant either in the Articles before stated or any 
VI her. 

'I’he Bill, alleging, that lh,e I)efendant had notvvith- 
standin" his Kntfas'ernent continued tL» act as a Broker 
<-.licr ]*ersous, who paid him the usual Commission of 
1 per Cent, and ahx) in the I3isp^»sal and bale of the 
(ioods, imported b} liiinself as Merchant, contrary to the 
I'.sage of Merchants in llu: City «>f London, prayed an 
Account of all the Ciirgoe.s of Provisions, im{)orted by 
him since the 1st of Jannnri/, 1807, and of the Com- 
ini.s.sion received hy him; that the J*i'iinU0s might he de* 
dared entitled to a Ihnnmission of 1 per Cent, upon 
the Produce of all such Cloods ; an Account against the 
Defendant as Broker: and an Injunction, restraining him 
Irom acting as Broker, and proceeding at Law for liio 
Instaiments, remaining due on the Purchase. 


181 .", 
March ‘.> 7 - 

S. 

liij'in^ion • 
not revived 
pending^i Ho- 
heatina of au 
()i‘(h r, allow¬ 
ing an J'Acep- 
tion to a Uc- 
purt, that tho . 
Answer was 
insulhci't'nt. 

Ihll lor an 
Acconnt under 
rtivenant upon 
Sale of Good¬ 
will not to 

carrvon the 
¥ 

'rrade, 

'I'hc usual 
CouT'-o a Rill 
of Discovery 
for an Aciiua, 


An Exception was taken to tlie Answer, as insufficient 
in not setting forth an Account of the Cargoes of Pro¬ 
visions, imported by the Deft ndaijt> and of all bums re- 

K k 4 ceived 
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I 

J S13. ceived by him, produced by the Sale of such Cargoes, and 

the Names of the Purchasers. Tlie lister having allowed 
&C0TT * . 

the Exception, the Defendant excepted to his Report; 

Mackintosh. Exception ihe Master the sitting for the 

* Lord Chancellor, allowx'd. 

A Motion was made to revive till Idjunction, to restrain 
the Jl^fendant from proceeding atf i^aw, until the Excep¬ 
tion, taken to the IMaetcr^s Report, should be rc-heavd. 

Mr. Hart, in support of the bfotion; jMr. l^cadi, ami 
Mr. IVingJield, for the Defendant. 

It was said, that the Master’s Judgment against the 
Answer proceeded on the Grt md, that the Defendant, 
submitting to iuiswer, was bound lo answer fully ftf): but 
in Reply it was insisted, that tliis Uiile binds the Defend^ 
ant to answer only as to what is material to the Relief. 

' The Lard Cif \s< ^t.hou. 

This Motion proposes to revive an Injunction, upon 
Matter already in the Answer, which Answer the C^ourt 
now thinks sufheient, but wliicti the Master originally 
thought insufficient; and farther, to revive the Jnjuiiciion 
upon the Ground, that, the Judgment of the Master of the 
Rolls, that the Answer is sufficient, being under Appeal, 
the final Judgment of the Court maybe with the ISf as¬ 
ter, that the Areswer is insufficient, against the Opinion 
ot ihe Master of tne Rol/s^ and therefore die Injunction 
ought to be revived. 1 nc'cr will revive an Injunction 
iipirti that Ground. A more mischkvous Practice could 
not be intioduccd than, where the. Judgnient of die Court 
is, that the Answer is sufficient, upholding uu Injunction 
upon the Supposition, that the Jwigment may be reversed. 

CaJ Rorcev. Teed, 15 Vrs. i Ball and Dtatite, 323. 

372* Leonard v. LcoAard, 

•The 
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T!ie old Rule was, that the Master’s Repprt should be 
procured in Four^Days; and if in his OpinioA the Answer 
was Miflicienl, die Injunction was gone. TJie Master’s 
Opioioii aiyainsi tins Answer w'as over-ruled by the Master 
of the Rolls ; and i^ the (‘oui t should lay down the Rule, 
tliat in every 1n^tai|cc«of an Attempt by Re-hearing or 
Appeal, as the .Iiidgmenl may be reversed, tor that Reason 
the Injiiuetion slial' i\;vivc, it would be quite enc^lss; and 
Injnnctioi' vvould prove a ruioous dilatofy Proceeding. 
I's. a .'foie 1 shall certaiul) not interfere on that(Jround. 


1813. 

Scott 
r. , 

Mackintosu. 


'» ftfi lei.Hvd to (Im; Merits, the Defendant sold to the 
Pii/ifin/f (lie- (tuoii-will t'f his Rusines.> as a Rroker, and 
•be I'o'i'-L'- iMcnically of all the Jirokerage he should 
o, 4.C V\ here a Man mHs tlu* (iood-vvill of a Tiwle, and 
, .jvoiiants to make it as piotitahle as he can, the actual 
Prolli made is not that, whieli the \ endee is bound to 
..iLe, hut he will have an Action of Covenant, if he can 
establish his'I it!e to more thioiu'^ti the Default of tUe 
Vciidoj. 'I'licre can tie no Custom, binding a Man 
out !o sell bis own Provisions. With regard to the Con- 
'iiminient.s theie is nioje Doubt; but not nmdi upon that, 
if he was not distinctly acting as a Broker. The only 
Point, on whid! the Plaintiff can stand, is the Allegation, 
that die Defendant has dealt as a Broker; and to what 
liixtrnt ii. not mentioned. The Hestdt of what has j assed 
at Law is, lliat^ToO was paid into Court by the Defendant 
iu the Action brougiit by the Plaintiff'; vvlio, having taken 
>• i\ that Sum, was afterwards nonsuited. He has therefore 
iiad the gootl Fortune to obtain £l50 iu an Action, iii^ 
which he is nonsuited; which Sum must be set off against 
dte Sum, about .£P20C), remaining due on the Purchase. 
\iii 1 then to revive the Injunction upon thej Po<>.sihility, 
ibat lie will hr entided to something more ? If this Answer 
is Mi;'/K'lent, whose Fault is it, that he cannot be told, what 
Sum ultra he is entitled to ? He does not call upon the 

Defendant 
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Defendant to estate, wliat would be the Result of the 
Account; but wishes to protect himself from paying the 
Balance of his Purchase on the (i round, that he may be 
Mackintosh. some small Sum duQ beyond the £750; and 

that in a Case, where Jnsolvenc’y is not suggested. 

My Opinion therefore is, that this Injunction should not 
be revivra. 1 do not recollect an liislance of a Bill for 
an Account upon a Covenant ii<it to carry on a particular 
■prade. T he usual Course is a Bill of Discovery for the 
3’urpose of an Aclioh. 


506 


J813. 

Scorr 

V. 


1813 , 
May 11 . 


BRYANT, Exp,nte. 


Ante, 211. 

Though a 
Bankrupt 
vouhl be re¬ 
strained from 
repc'ated At¬ 
tempts to su¬ 
persede the 
Commission, 


Pctitioli (a) stood for Judgment. 


The J.ord Cn a n c. ei.lop. 

Tlicrc is no Instance of this Court cigoining a Bank 
rupt from trying his Bankruptcy mure than once, or i» 
other W ords of quieting the. Assignees and other Persons, 
entitled under the Commission, until his Attempts to super¬ 
sede it become so vexatious from their frequency, that it 
is lit by the Power of the Couit to put an End to such 
Proceedings. 'Jhe Consequence is, that the Assignee 
under this Commission i.s placed in a Situation of great 
Diihtftilty; as he will be personally answerable for every 
second Action: .Shilling of the Property, which he shall distribute under 
b4l^di„g . - 

fnst i\ctiou finfl 

an Inquiry, diircfcd relative to an E.state, by the .Sale of which he pro¬ 
posed to pay his Debts, the Commissioii was ordered to proceed in the 
usual Course. 

the 


amounting to 
Vexation, he 
vi’iis not pre¬ 
vented from 
bringing a 
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the Commission, if Uie Petitioner should ^nally succeed in IS 13. 

overturning it, » 

Bn, V ANT, 

Ex parte. ^ 

Under those Cjrcuiflslances, tlie Petitioner offering an 
l^tatc, to which he rcprc.^ented himself as having a good 
Title, a«d suf»lciAil'in V^ilue for the Satisfaclioi^ of his 
Creditors, and undertaking to join in a Sale for that Piir- 
jjoscj it ap|xared t(> me to be the best Course ffr the Cre¬ 
ditors to diicct fin Inquiry, which I hoped would termiiiate, 
before the I'rial the second Action, brought by the 
Jlaiikrupt, with the View of bringifig into Court a Fund, 
that would pay the Crt-dltors: but I did not mean by that 
to create Delay; and, not meaning to blame the Fclilioner 
for making a Record, that will piobably take the Ca,se to 
the Mouse of Lords, if it runs, perhaps not improperly, to 
great Length, 1 canjtot prevent the regular Proceedings 
under this liniikruptcy. 'Fhereforc, not removing this 
Assignee, or doing auy thing farther, I shall make this 
Order, that the ConimisMoners sh d.J proceed in the.liank- 
rnptry, as they do in ordinary Cases. 


TASllUllGirS Case, 


1813 , 
Map 3 . 


-^ w - 

B y the Return to a Commission to examine Au- 

"usta Rosciliu, the Wife of Michael Tasharghguilder pate Examina* 

an Order, da^tho ‘2t)lh of Fchraari/, USES, tiio Comiiiis- lion of a mar- 

fsioners certilled, that she did attend lli’em; and was exa- riedBoman, 

mined solely'and apart from her JJusband at his Dwel- Com 

. 1 , - • i 1 mission, 

jimg-housc by virtue ol the said Order. 


The 
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1S13 

TilSBUKGirs 

Case. 


case!* in chancery. 

I 

Tlie Examination of Mrs. Tashurgh states^ that she ia 
willing and desirous^ that the several Sums in the Order 
mentioned shall be paid, and the Securities transferred, to 
the Trustees to be named in the Settlement, to be executed 
pursuant to Articles, previous to her Jdarriage, upon the 
Trusts of that Settlement: and that the Sum of .£lOOO 
may blc paid, or the Securities transferred, to the said Mi¬ 
chael Ta^urgh for his own Use. 

Ibe Signatures of Mrs. Tasbitrgh and of the Commis¬ 
sioners were proved by AAidavit. 

Mr. SpencCy in support of the Petition, presented lender 
this Certilicale. 


The Lord Cii ancellor. 

This Petition relates to a Subject of considerable Im¬ 
portance: the Return to a Commission for tiie Examination 
of a married IV'oman. The Return in this Instance, though 
confbrmabie to some late, very loose. Proceedings, is by 
no Means agiwcable to the Practice, and the antient settled 
Ponn. These private Examinations of Ladies in the 
Country, are, I fear, more fretpiently Examinations by the 
Husband than by tj|p Commissioners; and upon a ^Subject 
of so much Consequence I do not choose to depart from 
tlie Form, which was most carefully settled willr the View 
to give as much, Protection as the Circumstances wculd 
enable the Court to give. In I'uture therefore 1 shall 
expect, that the Returns to these Cominissiuns shall be 
matJd%ccording to the antient and proper Form, 


The following Precedents, produced by Mr. Crofl, tht 
Register, wore referred to by the Lord Chancellor^ 


Under 
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tJnder a Commission to take the Examination of Dofo- 
the Wife of John George Wensbac.kf tlie'Commissioners 
certified, that pursuant to an Order, dated the 30tli uf Juttfy 
1783, they attende(i|lthe said Dorothy Wessbaefe; and, after 
having separately and apart from her Husband read to her the 
l>eed, dated th?; lith'of April, Sec. in the Decreg men¬ 
tioned, and explained to her the Purport and ElFect thereof, 
they did examine her separately and a^iart froni^ her said 
Husband, whethdt she had freely and voluntarily executed 
the said Deed; and whether she was consenting, that the 
same should be carried into Execution; and on such Exa¬ 
mination she did declare, that she had executed the said 
Deed freely and voluntarily; and was consenting and 
desirous, that the same should be carried into Execution; 
and that they took dbwii such her Examination or Declara¬ 
tion in Writing; and that she thereupon signed the same; 
as the same now appears above. 

By the Examination, referred *.o in tli^t Certificate, 
aigned by Dorothy IVcssback, she declared, that she freely 
and voluntarily executed the Deed; and is well acquainted 
with the Purport ant? Elfect thereof; and desires, that the 
same may be carried into Execution. 



Under another Commission the Commissioners certified, 
that pursuant to an Order in the Cause, dated the ^ 1st of 
Febrmry, 178G, lliey had been attended by the Plainlifis 
Hannah, die Wife of Robert Dockray, and Mary, the 
Wife of John Graves ; and had in pursuance of the saitf 
Order exammed Hatinq.h Dockray solely and secretly, 
separately and apart from the said Robert Dockray, her 
Husband, how and in what Manner and to what Uses she 
was willing ind desirous her Third Part of the Sum of 
£^ub : lOs: 5d, Cash, in the Bank, in the said Onlcr men¬ 
tioned. 


1$I3. 

Vii.vW 

ASBOaGU’S 

Case. 



^10 


18t3. 

Tasbctrcu’s 
Case. • 
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tioned, should, be |inid and applied; and they did at thd 
same Time read the said Order to her, and explain to her 
the Purport ^nd Effect tlici*eof; and do cej jify, that the 
said Plaintiff flannah Dovh ay did on such heir Examina¬ 
tion say and declare, she was willing a(^d desirous, that the 
Sum of .£19 J J Ifi*' 10</., being heri/Hiird Part of the 
said Sum, might and should be paui^o the said Plaintiff 
Robert Dockray to and for his own EsO and Benefit; and 
she did thereby* freely and voluntarily consent, that the 
same be paid to him accoidiiigly> 

1 \ 


Hannah Dockray by l)cr Examination in Writing, and 
signed by her, slates, that she being solely and secretly 
examined by the said C'ommissioners, separate and apart 
from her Husband, how and in^what ‘Manner and to what 
Uses she is willing and desirous, that her Third Part, &c. 
should be paid and applied, does say and declare, that she 
is willing and desirous, that tlie Sum of o£l9l: iGs: lOd., 
&c. may and shall he paid to the said Robert Dockray^ 
her Husband, to and for his own Use and Benefit; and 
she does truly, freely, and voluntarily, Consent, that the 
same Ay be paid to him accordingly. 


As to the Share of Mari/ Grates the Certificate and 
Examination were|||pressed‘*in the same Terms; and the 
resjicctive Signatures of the Parties and the Commissioners 
vere veiitied by Affidavit. 


HOWE 
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HOWE to. DUBPA. 


181 J, 
May 12. 


^ 1*^11 E- Bill fijrd by llio'EKCciitor of Baldwin 
X Dt/ppa, for tjje Purpose of sdtting aside an kgree- 
nicnt, dated die of October^ 1791, and Conveyances 
in pursuance of i; in 17921 and 1793, of all the E'-tate and 
Interest o( Baldwin Duppa to the Defendant, his Son: 
alledging Fraud, Inadequacy of Con.siderii'tioiiy Conceal¬ 
ment of V'aliie, &.C.; stating the'J’itle under the Will of 
Baldwin Dnppa, the elder, devising* to Richard Muppa 
for liifc, with Remainder to his first and other Sons in 
Tail, and in Def:iult«of such Issue, to his.Brother Baldwin 
Duppa for .Life, and to his first and other Sons in Tail. 
In 1789 Richard Duppa died without Issue. 

Ilic Defendant by a Plea to the Belief .and Discovery, 
except as to such Estates as were purchased in the Naipe 
of Richard Duppa, apd conveyed to the Uses of the ^Vill, 
KCt up a Purchase for^valuable Consideration by IndlSntures, 
dated the 2d of Jiigmt, 1780, from Baldwin Duppa by 
Richard Duppa of all Baldwins coiuingeiit and other 
Interest under the H ill, subject to an Annuity of o£400 iu 
1 rust for hiin.*^ 


Pica vkith .an 
Excttf ti6n, not 
rc‘quir:|ing a 
llcfcrciice to , 
the Answer, 
allowed. 

To ii Bill tb 
set aside a Coii« 
\eyancc for 
t'l-aud, Sec. 

Plea of Titjo 
pa rainount 
under a former 
Conveyaricc of 
all the Estate 
and Interest, ,, 
under which 
the Pluintid*. 
claimed, al- ■, 
lowed. 


Sir Samuel Roniilli/, and Mr. Owen, for the Plea, 

Whatever may be alledged in respect of the Agreement 
of 1791, and the Deeds, made iu pursuance of it, the* 
Plaintiff can have no llelief, whilst the Purchase (»f 1780 
is uiiimpcached; that Deed devesting all the Uight and 
Interest of Baldwin Duppa. The subsequent Instruments 
are therefore merely voluntary on the Part of the Defen¬ 
dant. lliis is iu Substance u Pica, that the Plaintiff has 

It 



* 
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no Hue; Viliidi, l^otjgh a neg^ive Plea, is iiiMjued^Oili^Iy 
g«)o4^(o> ^ 


Mr.’ Mr. U<irt, and Mr. (^dic, for the 

Plaintiff. 

■. * *'. * 

This Plea is fiamcd to meet a dlffert'nt Title from 
ihat slated by the* Bill. Touchini; lyither the Agreement 
f)J 1791 # nor tb© suboeqiu lit Decdi., ari^ coaipleatly over¬ 
looking the Subject of the Suit, the Pl»»a nlirs cm the 
Deed of l7Bt) alonej. lU is ’hat ui the 

subsequent Peiiod tliu Deed of 17 "O '» • and 

die Defendant, dealing \i ilh Bahlufu l*if) ' !■> Truant 
for l^fe in Possession, is esstopped fcoin *•. 13111 }', that he 
was dealing for nollimg. That Transaction i> nttul m- 
consistent mnil the Allegation that Baldwin ]}ii])pu hui 
then no Interes*^ to dispose of. 1 he ICxtrution of the Di vA 
17 B 0 , whatever may he its Kdoct, cannot pifvrut die 
Kqiiit^ to have the Deed'>, impeichefl for riaucl n secluded, 
or removed, as Clouds upon tlie 'i'llle. 


Aiittlier Objection to this Plea is, that it is not clear. 

t 

A Plea must unequivocally point to that, to which it ap¬ 
plies, not ^y Exception. 1.11118,3 Plea to such Paits of 
the Bill as are not answer/>d is badf^j. How can the 
Court know, what this Plea covers, without looking into 
the Aqswer; w'hicli must be resorted to for the Purpose 
of ascertaining the Extent of the Plea ? That Objection 
was taken by Lprd Ilardwitke in Salkddv. Science (c). 
The Plea is likewise bad, as not being a direct Denial of 
Plaintiff’s Title. There is not a direct Averment, that 

'if 

(a) Sec Lord Iledesd. Tr. Pt. p. J?30; and Coop. Tr.PL 
PI. p. 188,189; and Cooper's p. 2S9; and Authorities there 
2V. PI. p. 2 t<)f; and the Au* cited, 
thoritics there cited. (lJ 2 Vcs. JOf. 

(bj Sec Lord Rcdcad. Ti\ „ 


Baldmn 
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.lialdwin Diippa diil not; on the Death of his Brother 
liichard Duppa, the preceding Tenant for Life, become 
Tenant for Life in Pdssefision: but that iniportanl Fact is 
only to be collected 1^ Inftience. , 

Sir Samuel Kitmillj/, in Reply. 


:a 


<1 


< 


IRl?. 


IIOWF. 

r. 

D^'ppa • 


This Pica is confiin d to ibe F.^tnles, allccLoi to be tl»' 

# ^ ^ 

Property of the Testator at the l ime of bis Dentlt- auil 
contends, that the Plain!ill is u.jI <Miptle<l to lu'lief: a 
Pica, of which o«k* < >« : is, that the PJaiinitt is imt Heir 
at l«nx* (u). ,\-hji.il'iiig these Deeds‘to be fraudulent, 

it •^f ts uji a Fillt parantounl the PJaintiff’s; ulh'dging in 
t'^id'sianco, ihai the Defendant was deec ived by /'/t 

Diipjn/ m puo.'liusing what did not belong to him, having 
puviouslv sold tlx-Mj very Estates to liichard Duppa. 

The Diclam of Lord llar^' x tche(b) is inapplicable to this 
O-uc;: ai;d nu ans, not that a Plea with an Exception is 
had, but a Pica with an Exception, generally, ot whal is 
no! answ'ercd (cj. If the I'.xception, as in this Instance, is 
clearly pointed, theie is no Objection to it: otherwise a 
Plea, which covered every diing Except fVhiteacre" 
would be barb Had tins Plea proceeded to negative the 
Execiilion of any Deed intervening between 1780 and 
ITOfij which, it is suggested, ina> be presumed, the Plea 
would have been open to Objection, as multifarious. 

T/ie Vice-Chancellor. I 813 , 

Two Objections are made to this Plea: one of Form: Man 12 
the other of Substance. The Objection of Form is, that 
the Plea contains an E.xception, which cannot be distinctly 

faj See Cooper 7V. PI. p. I ts. 107. Ath. 70 . Mostlu. 

249 , 2’*0 ; and Lord Rcdcsd. 10. 

PI. 223, and Authorities (c) IVtlhcrlead v. Black- 
died. burnf post. 

(b) Salktld v. Science, 2 
VoJL. I. L I 


Hndor*tood 



514 


CASES IN CHANCERY. 


IIOWE 

u. 

'DurrA. 

Pica, with 
Exception of 
Matters after 
lacntioncd, 
bad. 


untlei'stoocl uiUiout having reference to the Answer^ 
whence the Court must collect the ISIeaning and Extent of 
that Exception; and in support of that Exception the 
Passage in Fese^ \\ as referred tb; vydere Lord Hardmcke 
statCvS, that all Pleas in this Court, containing Exception of 
Ma|tOi's hereinafter mentioned, are bad; as it is inijiossible 
for the Court to judge, w hat the P^ca covers w ithout look¬ 
ing into the Answer; which may be sufficient, or nut; and 
tlie Court nuist jtidge of the Sufficiency of the Answ'er, 
before they can ju^ge of the Validity of the Plea, 

In that Passage 1 understand Lord llardzvivkt to be 
speaking of the Phraseology of the Plea; which, if defec¬ 
tive on the Face of it, containing a Reference to some 
other l^art of the Record, is wot perfect, substantial, or 
intelligible, in itself: and the Court cannot form a Judg¬ 
ment upon it witiiout referring to some other Part of tltc 
Record, 'lliat Objection does not apply to this Pica; 
which only excludes ail that Property, that might have been 
procured by laying out Part of tlie personal J^lstatc in the 
Purchase of Lund subsequently to the Deed of 1780; in 
which Case that Deed would not cover that Property, lu 
this respect Uie Plea requires uo Reference to any other 
Part of the Record to make it intelligible. It is perfectly 
intelligible of itself; covering all the Property, that passed 
by the Deed of 1780, but not covering Property acquired 
after tliat Date. '1 he Exception therefore does not make 
this Plea invalid and uniiiteliigible on the Face of it; 
lequiring a Reference to any thing else to make good that, 
which u|K)n the Face of it is defective. 

With regard to tlie Substance of this Plea, Baldwin 
Dttppa, having under the Will only a contingent Interest, 
de|>en<)ing on the Death of Richard Duppa without Chib 
dreu, came to an Agreement, in cdnsidcratioii of a Debt, 
contracted by Money advanced for the Education of bis 

Children 
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Cliildren by Richard Duppfij then in Possession as Tenant 
for Life under the Will, to relinquish absolutely all the- 
real and personal Property, to which he Baldtcin might 
ever be entitled under that Will. This Agreement, which 
led to the Deed of At^mt, 17B0, was a very natural 
Transaction in the Eunjjy; standing upon valuable Con¬ 
sideration J and, if it remained nnimpeached from that* 
'^rime, the Consequence is, ihat from the I’xecution of that 
I.)eed Baidrain Duppn ceased to have any Kind of Interest 
in any Part of the Property ; at least in all, that was pur¬ 
chased previously to 17B0; unless there wys afU'rvvards a 
Reconveyance. The Property wasab.sohUcK parted with; 
and the only Interest remaining in him was tlic Annuity of 
£^00 under the first Trust of this Deetl. Tt does not 
appear, that this Deed w^as ever questioned, though he 
lived Fifteen Years, surviving liis elder Brother Six Years, 
except as it may be collected from what passed in 179I« 
T5y Deeds, executed in that Yeai, it appears, that .BaUheh 
ihtppa, affecting .some Sort of Controul over the I^siaie, 
again parted with his intciest; making <’'irtalu Provisions 
for his Family, but upon a Consideration very inadequate, 
if he was then really in Possession of all the real Estate; 
die annual Value of which exceeded 1000: but the deci¬ 
sive Answer to this Bill is, that the Fact was mistaken; at 
the Date of those Deeds lie had no,Jiitcrest whatsoever in 
the Property; having Eleven Years before by the former 
Deed parted with all his Interest: a Fact,which romainiiig 
unimpeached destroys the whole Foundation of this Bill; 
which proceeds upon a supposed Interest in him in 1791. 
IJe niav controvert the Existence or Validity of that Deed 
of 1780: it is a possible Case, that he may have again 
acquired the Estate before 179U but there is nothing in 
dicse Pleadings shewing that. As it now stands, he had 
parted with all his Interest; and 1 cannot pic;»umc, that he 
evjcr regained it. 7'hat affords a compleat Answer to his- 

L 1 § Prayer 


f) f.> 


l.Sl". 


I low 1' 
Dri'iM. 



5 r 3 




Howe 

DurvA. 
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Prayer of Discivvery ami Relief. 'Fberc is therefore no 
Objection to this Plea either in Substance or Form. 


Tlie Plea was allowed. 


isn, 

37fo/ IJ. 


r. SKEUrON. 


UclVronrvi bc- 
fon- Dee n't? 
conliiH'H ro tlic 
Cii'i' of ’'litlo. 
^Vhol'^‘ tliore 
was n fardier 
Siilycrt of Dis¬ 
pute, uinlrr a 
Claim t>l Com¬ 
pensation, it 
was rofusetl 
• with Cu&ls. 


U NDF.R a Pill for the specific Performance of a 
Contract for the Sale of. un Estate a ^Motion for a 
Reference to the Master before Decree was resisted on 
the (iround. that the Title was not the only Subject in 
Dispute: the Purchaser claiming an Abatement of the 
Price on account of Misrepresentation (a). 

Mr, Leochf in support of the Motion. 

n 

4 

Tlie Question as to the Purchaser's Right to Compen¬ 
sation is consistent with the Object to have the Title made 
out and the Contract .performed. Tlic .‘•ame Principle of 
Convenience therefore, which is the Foundation of tins 
Rule of l^raciicc, where nothing is in Dispute except the 
Title, ju.stifirs the Reference, where theie is no other 
Objection to perform the Contract except the Claim of 
Com|>eusalion. 


Sir Samuel Romill^, against tlie Motion. 

{aj PJdridge v. Porter, 14. in the Note (bJ 110 , 
Tca. lof), and the References 


Tills 
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V. 

Siiii-Tojr 


Mr. Leach, in Kc^ly, sai»!, tlu; Principle is lo prevent 
unnecessary J)cla> by procuring a Report upon the Title 
now instead of Six Mouths hence; antf, adniittiiig, that 
the Claim tfi an Allowance may lecjuivc anplher Report, it 
n ill be a very short one. 

The Vi ce-Ch an c i?i. i.o k . 

'J’he Propriety of this Application stands entirely upon 
the Practice. Wheie tlie single Point of '^I'iiJe is in Dis¬ 
pute, and there is no possible Reason forgoing through v uli 
the Cause, it has been found couvcni(M>w to take liiis short 
Course even willmnt Cmrseut: but the same Reason does 
not api)ly to a Case of a mixed Nature; which cannot 

‘tt' 

ho entirely determined by* the Ordei of Ueferenee; but 
must be brought to a Hearing; and, if the Elfecl may be 
some sa' iug of '^I’imc, the Expcnce may he increased by 
Two distinct Orders and Kepoits in Oue Event at least. 
It is however not to be argued on Principle; but resis 
ctuirely tm Practice; ant! 1 will not cany it faither with¬ 
out a Precedent (a). 


The Motion was refused with Costs. 

(aj Elmhirst, antCj 1. 


SMITH, 
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Tins Practice is modern, within the last Thirty Yoais; 
first established by Lord Thurtorc; where nothing hut the 
Title w'as in Dispute; and that has been since followed; 
the Court professing to jro no farther. 'Fhe Principle must 
he to save Expcnce, amf bring the Cause lo a more speedy 
Conclusion: but thh iSd'cCt in this Instance will be lUo 
Reverse; as there must be Reports. 


LI 3 
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1S13, 

Muu lo, 18. 

« 

G«fncr;il As;- 
•i^iiiTtf iu of all 
Ell'.'Cts an Act 
of Bankruptcy; 
gtviiiil therefore 

o o 

no Men : hut a 
Lion under a 
pl•e\iou^ Depo¬ 
sit and Execu¬ 
tion was not 
affected. 

Discretion of 
the Cheat Seal 
to order Ihoof 
in Bankruptcy 
upon !i \ ulua- 
lioUj instead of 
u Sale of Set u- 
rities renulaled 
by Circum- 
htances; and 
not too readily 
exercised. 
Property in 

the Posbessnui 
and Disposal of 
a Bankrupt 
pas'-es Ip tilu 
general Ct edi¬ 
tors by Slat. 

21 Jam 1. c. 
19 , 11 , 

against his 
Assign mcnt| 


SMITH, Ex l>arte. 

I N il/tfy, 1812, John JPUfOcU' WueJ a Writ of Fien 
Facias sigamsiJ'VUilam llervei^ for a Debtofof’550; and 
took his Goods hi C.seciition. At a Meeting of his Credi¬ 
tors the Petitioners, who were Creditors for ,£708; 65 : 2 rf, 
proposed to pay IGi’. in the Pound upon his Debts; he pay¬ 
ing os. more; and lliat they would pay oft’ the full Amount 
due to fVil/ock hi Discharge of his I'xeculion, and the full 
Amount of the Rent; taking an Assignment lo themselves 
of his I'^ftecls for their own Benefit. This Offer being 
acceptejl, a Mcniorundmn W'as' signed accordingly; and 
//e/TCj/s!gned a Memornndtiin,by wliicli in consideration of 
the Debt duo lo the Petitioners, and of their having agreed 
to pay such Sums to the Creditors, he agreed lo assign 
over lt> them for their own Use and Benefit all his I^eases, 
Plate, Stock, and other Estate and Efl’ects, and all Debts 
due to him: but he was to remain in [Possession; and to 
collect bis Dehtii. In pursuance of this Agreement the 
Petitioners gave their Bills lo the Creditors: paid £o()Q: Is’, 
to the Sheriff in Discharge of /r//7o<7t*’s Execution; and 
paid the Rent; and ‘^they received from UUhek Tw'O 
Leases, deposited with him by Ifervei/, ns a Security, and a 
large Box of Plate, also deposited by him. By Indenture, 
dated the 4lh of June, 1812, but executed on the 17th of 
Angmt, Hency assigned to the Petitioners for their oivn 
Use all the Furniture, Fixtures, Wines, Slock, PrqU^rty, and 
other Effects, contained in Two ValuatioD 9 ^.i^ 9 ^tiiig to 
^’1100 and i^580, being th^ Property and Wi||^i£WHouse 
and Cellar; agreeing to assign a D^ase; winch hud been 
mislaid; declaring that Assignment to be in full Satisfaction * 
of tin* Pelitioncis’ original Debt, of the Money paid by them, 
' 9 r which they were liable to pay, to the Creditors; and of 

all 
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all Money due from Hervey to them ofi the 1 si of June 
instant* The Petitioners Debt haviiij; increased to 
: 4?: 5d, on theSfith of Aprils 1813^ a Commission 
of Bankrupt was taken out against llervet/f on the Petition 
of William Ezeart; w^io had received the Composition. 

'Fhc Petitioners, having had the Two Leases appraised 
at £SOO, tlie Fixtures ^at ef’htO, and tiie Plate at 
(amounting altogether to ^1190), prayed, that the Peti¬ 
tioners may be at Litierty to sell the L.eases, the Plate, and 
the Fixtures; and to retain the Produce of the Sale, in 
case it shall not exceed iy(>, in Part of their Debt;, 
submitting, if there should be any Surplus beyond lyo, 
to pay it over to the Assignees of the Bankrupt's Estate: 
that ill the mean Time they may prove *t'2831 ; 4a : of/, as 
the Balance of their Debt, after deducting X'l 190; and 
may vote in the Choice of Assignees; with liberty, in 
case the specific Property to be sold should not produce 
£l 190 , to increase their Proof. 
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1813. 


Smith, 
Ex farU, 


Sir Samuel Romillyy and Mr. Hart,, in support of the 
Petition, said, the Order prayed, though it could not be 
obtained from the Coinihissioners, would be made almost 
of course by the Lord Chancellor. 

Mr. Leach, and Mr. Montague, for the Assignees. 

llie Rule in Bankruptcy is, that a Creditor, holding a 
Pledge, shall not be permitted to prove, until that Pledge 
has been sold, or the Value of it otherwise ascertained (a). 

is by no Means of course. It is true, a similar 
made in the Case of De Tastet (b), but 
uiiaeinK§^pecial Cirqumstauccs, having uo Analogy ics 

u 

(a) Ex parte Nunn,' l (^OJ Ex parte Dc Taskt, 
Rose, 322. i Ante, 2S0. 

LU 


, these. 
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those. To saiictioL such an Order the Security ought on 
the Face of it to be strictly unimpeachable; but this As¬ 
signment, comprising all the Property thfe Bankrupt had 
in the World, was an Act of Bankruptcy. U'his Order 
will prejudge that important Qucst|bn, arisir\g on a Deed 
open to Objeclion oh another Grouijd, that it is a Security, 
not'for the Instalment or Composition, but for the original 
Debt. , 

Sir Samucf RomiUi/, in Reply, contended, that the Peti¬ 
tioners were clearly’ onlitlod to a Sale of the Plo<lgp, held 
by If i/lock, whom they had paid; and the Assignment 
could not affect the previous Deposit. 


Ijjj.j TAe CllANCF.LLOU. 

JMdi/ IS. The general Nature of the Application, made In thia 
Petition, is this. It represents tlie Petitioners as having a 
Dicn upon 'J'wo l.eases, some Plate and Fixtures, for tlnir 
Debt: that is, f(jr their general Debt; and propo.scs to put a 
Value upon those Articles; and to considrr them as precisely 
in the same Situation as if sold'previously to the .‘second 
jVleeting, and the Residue of tlnar Debt thereby ascer¬ 
tained. The (Question, w hetlicr they have a IJen for their 
general Debt, nni.st be examined ))y a very accurate Atten¬ 
tion to the Ciicnmstauct's; and it is staled, that this Appli¬ 
cation could not bo successfully made to the Commission¬ 
ers ; but can only be granted by the ijord ChanreHor, act¬ 
ing upon his Discretion under particular Circumstances. 

Though some Instances of such Orders have occurred, 
they jye not very common; and upon Principle I think' 
tlieir Number is not to be too readily cuiurged. The 
Ground, on which it has been hitherto held, that a Credit or 
* having a Security, shall not be permitted to prove his Debt, 

’ until 


520 * 

Smith, 
Ex parte. 



521 


C.\SES IN CIIANCl^IRY. 

uiUil he gives up his Security, or by a j|rcvi(ms Sale ascer¬ 
tains his Debt, is, that he cannot kiio\v, what Iw* is to prove, 
until his Debt has been reduced by tlie Produce of the 
►-Ciurjt^ ^ and ^bcielbre in ordinary Cases that Object is 
obtained by a Sale; apd the Court has not gone solely upon 
the Difficulty of asccltainiiig the Debt, but has also upon 
Policy had Ilcgaitl to*tliis Circumstance; that, when tjicre 
is a fair Question as to the Validity of the Secuiity, It is 
obvious, that the Creflit<»r, liaving a Value put upon it, 
before it is dctermiiiftil, whether he has a Right to it, or 
not, places himself in a much better Situation with regard 
to liis (yOnU'sl with the general Creditors, than he would 
be ill under the general liule, prescribing a Sale. 


1»13. 

Smith, 
J’lv parte. 


For these l?easons I conceive it to be clearly within the 
Power of the Cireat St*al, c^crcising a sound Discretion, to 
make such an Order; and Instances have occurred, where 
.such an Arrangement was obviously beneficial to the 
general Creditors, as w ell as the individual Creditor liold- 
ing the Security; as in The Case of a Mortgagee of a 
/f //u//a ICsiate, or its Produce, at a Time very unfa¬ 
vorable for disposing of such Property, it would be no 
less for tlu! Keneiit of die general Creditors than of that 
particular Creditor, to have a Value put upon the Estate, 
cr llie Produce in his [lauds, and by subsequent Arrange¬ 
ment carry it up to the utmost Advantage. That shews, 
that the Court ought to have this Discretion. So in JJe 
TasteF'i Case (a) f had no Difficulty. His Claim was 
indisputable; unless it could be cut down eutiicly by the 
An.swer,that was given to it; and bearing an inconsiderable 
Proportion to a most enormous Debt, I thought it rea- 
'.oiiablc, that he should have some Influence in the Choice 
of Assignees; coiUrouling that, so as to prevent the Ap¬ 
pointment of an As.signcc less indilTereut bctw'eeii him and 

(<i) 'lx pattc Dc Tastet, aufr, CSO* 

the 
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the btlier Creditors! than he ought to be. In each Ca5»e 
therefore the Court is bound to look with very nice Atten^ 
tion at the particular Circumstances. 


Under the Circumstances, that appear upon this Petition, 
Property came to thc.se Creditors ol’ a greater Value than 
, the*Amoiiiit of their Debt at the^'Fiine of the Assignment. 
'I'be general Assignment of all llervey\ Estate was a clear 
Act of Bafnkrii}>tcy; and the Properly, being left in his 
Possession and Disposal, will of course go to the general 
Creditors faj. I’hat Assignment being cut down by the 
Operation of the Law', the Petitioners contend, that with 
regard to theTwQ Leases and the Plate in the Hands of 
IVilloi k they have a Lien; and that 'rransaction, imd the 
subsequent Circumstances, viz. their treating the l..cases in 
account in respect of their Value as those of the llank- 
rupt and tbcm.selves, as his Creditors^ must be considered 
as undone; originating in an Agreement, that cannot be 
carried into Ell'cct; and tbat they have a Rigiit to contend, 
that they stand, as if this Assignment had not been made. 1 
think, they have that Right: but tiien, the Assignment being 
cut down, they cannot apply the Lien to their generol 
Debt; being entitled only to thut'Lieii, which ff iiiock had. 
Abstracting therefore from their general Debt so much as 
was due to J'Vi/lock, they have a Right to prove the Residue 

i 

w'itlinut regard to the Lien: so much as the Lien does not 
extend to: but with regard to the Re.sidue the Proof must 
be stayed, until the Value of the lieu has been settled, aud 
they are in a Condition to prove iu the ordinary Course. 


An Order was pronounced; declaring, that the Petition¬ 
ers have no lien except for that Debt, with regard* to 


(aj Stat. 21 Jam. I. c. 1<), s, 11, 


which 
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wliicli tlicy may stand in tlie Place df lVil[och \ and, as to 
the remaining Part of the Debt, that they should go before 
the Commissioners, and j)ro\c in the orditjaiy Course. 


6i2S 


SMiTir, 
Ec partf. 


MORRIS i'. OWEN. 


181 . 1 , 

May 22, 


4 MOTION to dismiss the Bill for want of Prose- 
cuiion was resisted on the Ground, that the Plaintiff 
had obtained an Order to amend Six Months ago; though 
it was not served, on even drawn up. 


Mr. Bellf for the Defendant: ^Ir. SidehoUom, for the 
Plaintiff. 


Order to 
amend the Hill, 
not served or 
drawn up, can¬ 
not prevent the 
Motion to dis¬ 
miss for want 
of Prosecution. 


The Lord Chancellor at tirst intimated, that the 
Course was a Motion, that the Plaintiff should draw up 
his Order, and amend within a W'eek ; or that the Order 
to amend should be discharged: but, Itaviug consulted the 
Register (a), said, that if a Plaintiff, having obtained an 
Order to amend for the Pilrpose of keeping his Bill in 
Court, did not get that Order drawn tip and served, until 
the Defendant had a Right to move to dismiss, the Order 
under these Circumstances must be considered a Nullity; 
and cannot prevent the Dismission of the Bill. 

^oj Mr. Cn^'f* 


CLOWES 
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iRi.l, 

M, 17, 
Jl. 

t 

c 

Distinction 
bct'vccii tlic 
A«liniv<.ioij ot 
parol r.vitk'ncc 
to support, or 
resist, tlie spe¬ 
cific IVjl'orni- 
aiicc of a 
Contract lor 
Land: <iiimis- 
siblc for the lat¬ 
ter Purpose 
iipou Mistake 
and Surprise as 
well as Fraud; 
not to vary, 
add to, (ir ex¬ 
plain, tlie writ¬ 
ten Contract. 

Upon the am- 
biguav' Terms 
of a Contract, 
as includins; or 
excluding the 
Timber, the 
Purchase!’s Dill 
for specific 
Performance 
dismissed; and 
havingthrough- 
out insisted 
upon his Con¬ 
struction, he 


CLOWES i. IlIGGI>:SON. 

i’ 

A I’TJ'Jv the Oecier, pronoun{:rd at the J?o//s in the 
Cawsi; of lfi^ghwm\. Chues (a), dismissing ihe 
this Suit was instituted by the ILirchaser, the Defen¬ 
dant ill that Cause; praying a spcciilc P{;rfoiniance of the 
Contract, according to his Construction; that is, including 
the Timber, except upon the l/)tsronr and Five; to which, 
as he represented, the separate Valuation was to Ik; con- 

tined: the Defendants, the Vendors, insisting, that under 
• • • 

the eighth .Co«ditio» of Sale all the Timber was to be 
separately valued. 

^Ir. Hartf and Mr. /Jr//, for the Plaintiffs, opposed thc 
lutroduction of parol Evidence; insisting, upon tin-. 
.Authorities, cited in the former Cause between these 
Parties, tiiat it cannot be admitted to vary, add to, or 
e.xplaiii, a written Contract; as it may to shew Fraud or 
Surprise. 

* *» 

Sir Sainuel Uomil/^y and Mr. Ilealdy for the Defendant. 

I 

• 

F^vidcnce may clearly be admitted in support of the 
Defence to a Suit in a Court of Equity for the spccifu' 
Performance of a Contract against the plain Intention; 
where it can be clearly established, tliat the one did not 
understand, that he was selling what the other conceived 
that he was buying. In such a Case, existing bond Jidc, 
and established by clear Evidence, the Court would refuse 
to execute the /Igrecmeut; leaving the Party to ].«a\v. 


was riot per- (a) 15 Ves. 5l6. 

mitti d to com¬ 
pel the V'endor to convey upon the Terms he originally offered- 


Thc 
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llic Object of this Evidence is to*expl:uu an Ambiguity 
on the Face of the Conditions of Sale; and its Nature is, 
that the Auctioneer before the Sale slated lo the Company 
in the Presence of Persons, bidding for the Plaintiff, that 11 ic gin son. 
the IViiber on llie different Eots uas to be paid for at a 
Valuation; ihijt ^veral Persons would liave bid con- 
siderabiy more, if they had nut by .that Explanation been 
led to conclude, thitt they should have a farther Sum to 
pay for the Timbei. 

4 

The C asc of Gimah v. Ethart (a), rcs|X'Cting Evidence* ■ 
of Declarations by the Auctioucer against the printed 
Conditinns, vas not followed by aj?y Decision until the 
(JalSe of Iliggirmu v. C/okcs; and in Diene v. fVarniiiig- 
ton (b) Lord Ahanletf, ^'ilh Guunh v. Ei^rt befoie 
iiiin, admitted Evidence to explain, and almost to contra' 
diet, the printed Particular; corlainly not understanding 
himself as contradicting that Case; but clearly expressing 
his Opinion, that such JCvidence ought lobe received; and 
deciding upon it. 

If however these Declarations cannot be received as Evi- 
donee to explain an A'nibigTutv, it cannot be refused as a De¬ 
fence to a Bill for specific Perfonnunce of a Contract: a 
Suit, in which the Defendant may sljevv, not oiilv what die 
Agreement was, but under what Circumstances it took place; 
that in this Instance the Sale, including the l imber, at the 
Price, that was bid, proceeded from Misapprehension, not 
only on his Part, but under which all Persons present 
laboured; influencing them to limit their Biddings: a Case 
therefore of extreme Hardship; suflicient of itself withouf 
Fraud tu induce a Court of Equity to refuse its Aid to the 
Put chaser to obtain so great an Advantage. This Dis- 

• V 

I lUn, B^ach/s, • (b) At the Rolh^ 21t). 

Anril, ISOO, 


lfil3. • 

C'J.OWES 

•D. 
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f I 

tiiiction between cauc«rliing and specifically performing an 
Agreement, receiving parol Evidence in the one Case, to 
rebut an^qiiity, refusing it in the other, to altei; explain, 
or add to, the written Contract, was established in Savage 
V. Ta^ior (a); and has been followed in many modern 
Cases: WooUam v. Hearn (h J, liamsbolibmy. Gosdett (c): 
was admitted by Lord Redesdale in Clinan V. Cooke (d); 
and is particularly illustrated in TheMoi^quis of Townshend 
V. Stangroom (e). 


The Vice-Ciian'cellor. 

The Exclusion of narol Evidence, offered to explain, 
add to, or in some Way to vary, a written Contract, relative 
to Land, st||||^s upon Two distinct. Grounds; not simply as 
being in direct )pposilion to the Statute of Frauds (/); but 
also upon the general Rule of Evidence, independent of that 
Statute. The Wilting must speak for itself; and f'an rc 
ceive no Aid from extiinsic Evidence of this more loose 
and dissatisfactory Nature, That, which is the Rule of 
Law, prevails equally in Courts of Equity; which admit 
no different Rule of Evidence upon this Subject; and tlms 
far the Rule is perfectly clear; rejecting parol Evidence 
offered by the Plaintiff to constitute, vary, or explain, a 
Contract in Writing concerning Land; of which he seeks 
the specific Performance in a Court of fiquity. The 
Difficulty IS, how far Evidence is admissible, offered as a 
Defence against a • Bill, praying a specific Performance. 
Upon that there undoubtedly arc many Cases, where the 
^ideiice lias been received; and, without enumerating the 
Xuthoruies,it may clearly be admitted for that Purpose upon 

(dj I Sch. and Lc Troy, 

2 . 

CeJ 6 Vcs. 328. 

(f) Stat. 29 Ch, 2, c. 3. 

a plain 


faj Tor, 234, 
fbj 7 yes. 211 . 
('cj AntCf l6’5. 
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a plain and obvious Principle; that aCourt^of Equity » !«13. 

«ot bound to inteipose by specilically perfortning the Con- 
iract; and though the Subject and Import of llie Written 
Contract, are clear, sp that there is no Necessity to resort Hkjoinsos, 
to Evidence for its Cijnstructioii, yet, if the Defendant can Spc<»fic Pci- 
shew any Circnm.‘<aiK*:s^i/e/io;’s, independent of the Writ- fonnance Ui**- 
iiig, making it inequitable to interpose for the Purpose of ert Uouary. < 
a specilic ]Vrf()rmauc<% a Court of Equity, having satis¬ 
factory Infonnation^upon that Subject, will not interpose. 

'Hie Kale, adnillting Evidence in tliojc Cases, is intelli¬ 
gible and clear. It is admitted, not lo.vary an Agreement,as 
it is expressed open to no Objection, find tberelore upon 
the I-ettcr binding, but to shew Circumstances of hraud; 
making it unconscieutii'us in the Patty, who so obtained it, 
to insist upon, and unjust in the Court to decree, the Per¬ 
formance. 


Fraud is not the only Head, upon which parol Evidence 
may be received, and, il made out salisf.ietorjly, a spe¬ 
cific Performance may be refused, (. pon clear Evidence 
<rf Mistake or Surprise, Jihat the Parties did not uuderstatid 
cadi other, it is introduced, not to cNplain, or alrer, tlie 
Agreement, hut consistently with its lermsto shew Cir¬ 
cumstances of Mistake or Stiipfise, making as|>ecitic Pci- 
foi'inniicc, as in tlic Case ot fraud, unjust; and lltcrefi're 
not conformable to the Principles, upon which a Court of 
*l’lquity exercises tins .lurisdictioii, llicie is however coii- 
'•iderable Difticuily in the Application of Evidence under 
this Head; calling for great Caution,especially upon Sales 
by Auction, least under th^ Idea of introducing Evidenca 
of Mistake the Rule should be relaxed by letting it in to 
t'kplain, alter, contradict, and in Effect.get rid ol,a written 
Agreeiiient. In Sales by Auction the real Object of in¬ 
troducing Declarations by the Auctioneer or otlier Persons 

is to explain, alter, or contradict, the wrilteu Couiraci; iu 

Effect 
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I 

L'fi^ect to siibstitutft anotiier Contract; and, independent of 
Authority, I should be much disposed to reject such De¬ 
clarations, as open to all t)ie Mischief, :^ainst which the 
Statute was directed, and .also violating the Rule of Law, 
which prevailed previously; wheth^ odered by a Plaintiff,N 
seeking a Performance, or by a. Dfeferydant, to get rid of 
the Contract; a Distinction, which it is didicult to adopt, 
where the Evidence is introduced to shew, that tlie Writing, 
purporting to be the Contract, is not, the Contract; that 
there is no Contract between them, if, that, which is proved 
by parol, does net make a Part of it. 'I'hat does not 
depend upon the Principle, on which a Defendant is per¬ 
mitted to shew Praud, Mistake, or Surprise, collateral to, 
and independent of, the written Contract: the Object in 
the other Case being to get rkf of the Contract by explain¬ 
ing it away. 


I do not recollect any fn.stance, that Evidence, olfcrcd 
in that View', haa been received : but there are Cases, in 
which it has been iijccted. '^Hie Case of Jenkimon v. 
Pepys{a)f which 1 well remember, was very hard upon 
the Vendor; who clearly intended, that the Plantation in 
the Nursery should be valued distinctly from the Timber, 
which the Defendant was to take witli the Estate. It w'as 
pressed, that at the Auctlo.i a distinct Statement was made, 
tiiat there was to be a separate Valuation of the Nursery; 
and tiiat the Defendant, or his Agent, was present, and 
heard that Declaration: but th« Opinion of the Court was 
clear, tiiat Evidence of that Declaration could not be re¬ 
ceived; being offered to supply a Defect; to alter in some 
Respect the written Import of the Contract. 


The same Decision has been made in other Cases. 
That, which comes nearest tins, is Ramshottom v. Cos- 

(a) In the Court of Exdtepicr: staled 15 f'es. 521. 
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W 

den (a); in which the parol Evidence sterns to have had 
the Effect in some Degree of altering the written Contract; 
which W'as silent as to the Expeuce of making out the 
Title: but according ty the general Jiule the Vendor with- 
^Dut Stipulation to ihe.conlrary must bear the Expence of 
making out Ins ow*i 'llile. If the Evidence there offered at the 
can fairly be brought under the Head of Mistake, the of makinir uut 
Defendant, who sold reli«cLantl>,having uniformly intended, lii» Title, 
and given Instructions accordingly, that the Expence 
should be borne by the Purchaser, that dors not nifnnge 
upon the Principle 1 have stated, that parol Evidence of 
1‘Vaud, Mistake, or Surprise, may be received as a Ground 
of Defence against a spec!tic Performance. 


No Authority having decided, that Evidence can be 
received except upon one of those Grounds, these Decia> 
rations arc offered, where the Parties have contracted in 
Wiiting upon a Subject, distinctly adverted to in tlieir 
written Coiilmct; which makes a Provision for it, w hether 
explicit and satisfactory is not material; but, as here is 
no Fraud, Mistake, or Surprise, the Evulencc of these 
Declarations must be rejc‘Cted; as it was rejected in the 
other Cause between the same Parties by the Master of the 
Holts; who certainly left the Question open as to these 
Defendants: but, my Opinion being, that this Evidence is 
offered to contradict, explain, or vary, the written Contract 
and not for any of the Purposes I have staled, as funning 
Exceptions, the Evidence is equally inadmissible in this 
C'ase. 


The Evidence having been rejected, the following Judg¬ 
ment was pronounced by the Vick-Chancellok. 




VoL. E 
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Tile Bin in the‘other Cause between these Parties was 
dismissed without Costs: the Master of the Rolk eertainly 
not deciding, what \\ou| i be the Etlect of a Bill for spe¬ 
cific Performancf!, filed by the oth'T. Parly, the Defindanl 
in that C{iu.<je; but conceiving, that a specific ParformaiKe ^ 
ought not to be decreed against Kim,, having purchased 
under a Mistake, to be fairly collected from the Circum¬ 
stances, disclosed by the written Coiitraft, and appearing 
before the Court. The Master of the Rolls certainly 
puts no direct Construction on the Contract; observing 
upon the Difficulty, that attends any Construction of it; 
and not detennining, that the Defendant’s is preferable, 
concludes, that, admitting it to be erroneous, he should 
not be held bound to perform tiie Contract in tlio 
PlauiuflTs Sense; leaving it not absolt^tely decided, 
which w'lis the right Construction; and, even sup¬ 
posing the l*laintift*8 the true one, if the Terms were so 
ambiguous as fo lead the Defendant to a different Con¬ 
struction, who consequently purchased under a Mistake, he 
should not be compelled specifically to perform the Con¬ 
tract. The Master of'the Hoik in forming that Couclusiou 
adopts Lord Thurhw'^ Opinion in Calverley v. IViXlir 
Qms (a)'^ and seems to think, die Consequence of ^ch a 
Mistake would be, that in Heal it) there was no Agreement 
between hem; that, misunderstandingcacfi other, the o4ie 
jiropo.sing to buy one ’^I hing, the other to sell another, 
p Contr ict, so i'ouiidi d ip Mistake, cannot consistently 
with Justice he executed; as tlie Effect would be, that 
the one must pay i^2Q0{) more, or the other receive 
£*2000 less, ‘han he intended. 

T’’at Bill being dismissed, this Bill is filed by the Do- 
fendain in tliat Caiute; desiring, that his Construction may 
be put upon the Agreement; which is resisted by the Ven- 

(aj I Pa. jun. 210. 

dors, 
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dors, standing on tfeeir Ci^nbtruciiuii j acconfiug to which 
they never iutended to sell the Timber. Ikie tlien is a 
C^itruct in Writing, diftereiitly construed by the 'I’wo 
Pat ties; and Uie CouTt has been iinaliie to put any Qon- 
;^triiction uppii it; coi||iing merely to the Conclusion, that 
there was a Mistake; ifnd the only Distinction bctwVer} 
the Cases is, that now the Vendors arc the T>efeudaiits; and 
the Mistake and Ambiguity is rather to be imputed tQ that 
Party, whiise AgeiA framed the Particular. With that 
jingle Exception, that the one may be considered as not so 
much the Aulhor of the Agieetnent, though it is signed by 
both, these Paities are in precisely the sapie Situation; and 
this Cause c< mes before the Court under the same Circum¬ 
stances : a Bill for the sj)ecilic Performance of an Agree.-- 
spent, founded in Mistake. 

DdTorent Interpretations have been put upon the eighth 
Aiticle of this Particular, if has been repre.sented ns a 
mere Repetition of what is said befor*, as to the Timber 
on Lots 4 and j: or that, if carried further, it must 
be confined to [..ot 2 : the Seven pjei;eding Articles 
riding over all the Lots; and the Question is, whetWr 
that Article applies to Lot 2 alone, to IjOts 4 and 
alone, or to ail the Seven Lots, Applied to J^ots 4 
and .5, it is a mere Repetition of what had been already 
provided for; and there was no Use in adding that Con- 
dilion with reh renro to those Lots. Was it then intended 
to apply to Lot 2 ouly.^ That dciives considerahle Ar¬ 
gument from the preceding Part of the eighth Condition, 
applicable tq that Lot exclusively, and from the special 
IVovision for u separate Valuatioi^ of the Timber upon 
Lot# 4 and but is not very consistent with the De- 
.scri'ption of the Timber, which the Particular holds out 
as a Teniptatiuii to Purchasers as to Lot 2 # as well an 
I. I'lie Effect upon this Construction must he, 
(hat as to both those Lots, though the Purchaser is to have 

M m 2 Vill 
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ail the Inducement to bid, th^J would be derived from the 
Timber, il is to be tbc Subject of separate Valuation. 

Is, this Conflition then to be applied generally'to all the 
Lots ? Upon that Hypothesis is oj]| jn to the Ob'«crvation, 
that in some Degree it infringes upon the plain Import of 
all the preceding Conditions, taken together; a separate 
Valuation being expressed only as to Two i^ots. It is 
extremely difficult to put any Consinictiou upon an lnstru> 
ment, so loosely and imperfectly espiesstil in cverv Part; 
and, not meaning to isay decisively what is ihn tine Con- 

4 

struction, if 1 am torced to intimate an Opinion anumg all 
these Diflietthu's, I incline, as open to the lea;,! Objection, 
to understand the Vendor as stating, with legasd to ail 
the Lots, that the Timber shall be sepaialely valued. 
Describing the Timber on Lots 4 and .5, a separate 
Valuation of which is expressly directed, as to all the rest 
he gives a general Direction, that the Purchaser, meaning 
the Purchasers of the several J^ts, shall take tlie Timlicr 
at a \ aluation. What T iinher ? Can he be conceived to 
mean the Six Pieces of Elm anrl Asli; with so much 
Anxiety repeating that Direction as to those trill.ng Arti¬ 
cles, before expressly provided for? He must be supposed 
to have some farther Meaning; which, I think, was, that 
the Purchaser of each Lot shall take the Tiinbci- at a fair 
Valuation, not confined to any Lot spceificaily; which is 
not inconsistent with the express Direction as to the LiOts 
4jind 5. 

I do not say decisively, that this is the Construction: 
nor can I say, that the Vendor did not mean to reserve u 
subsequent Valuation of the 'J’imbor; but Expression 
is so ambiguous, tliat it miglit mislead the Purchaser. 
What theiais the Result of a Contract, so anibiguous as to 
lead both Parties to a mistaken Constluction, without 
fraud or Misconduct in either f A Court of Equit) by 

enforcing 
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finforcing such a Contract would do gross Injustice. Why 

is not Mistake, apon which the Master of the Rofls 

let off the Purchaser, equally to let off the V'^cndorf By 

enforcing the Contract 1 must deprive the one of his 

Estate for JC^OOO Jess, or make the other pay XQCKiO more, 

than each intended. do not mean, that any Degree 

of Doubt is to prevent the Court from putting tlie best 

Construction it can upon a Contract: but, if tlicie is 

?5ucli a Degree of^Doubt and Au\bi«j;uily, that the Court 

can come to no other Conclusion, than that the Partiv;^ did 

not rightly understand, what the one inc^nt to buy, and the 

other to sell, and upon that Ground of Mistake the one 

has been let off, that is a Ground for rcfilsing in a Court of 

l^quity to perform a Contract, the ICft'ect of which must 

be so much Injustice to one Party or the other. ’^I’hat is 

the Ground, upon wliicli the Lord Chancellor procecdetl 

in The Marquis of' 'Toicnshcnd v. Stangroom (a), and Lord 

Thttr/uw in (^alvcrlctf \. l\‘iUiams(b) hold, that, one Party 

intending to buy wliat tbe oilier never intended to sell, 

there was no Contract. This Case affording the same 

Ground of Mistake, upon whicii the other Quise was 

decided at the jf?o//s, and no Circumstance of Difference, 

» 

except that the otlier Party is become tiie Plaintiff, cannot 
be distinguished; and must meet the same Fate: the Bi'l 
must be dismissed; but in such a Case of innocent Mis¬ 
take, neitlicr Party meaning to take an Advantage, I will 
not give Costs. 


The Plaintiff proposed to take the Estate according to 
the Defendant's Constructionpaying fur the Timber 
upon a separate Valuatiou. This was objected to by the 
Defendants, as unreasonable after all this Litigation; and 
the Bill not being framed for that Purpose.^ 

(a) 6 Ves, 3-2S. (h) 1 Fu jun. 210. 

M m 3 Ml. 
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Mr. Itatff and Mr. Bell, for the Plaintiff, referred f# 
WooUarfi V. Ilcarn (a); and retied on llie F^assage ill the 
Bilf, ** hereby offering to perfof'm the said Agreement 
** according to the true Intent and Meaning thereof,” and 
the Answer, pnbnntting to execute a Conveyanre to the 

_ p * 

Plaintiff on Condition, that lie would take the Timber at 
a Valuation; oliserving that a Plaintiff, having slated ot(6 
Construction in l.::> Hill, may ad/jpt another at the BarJ 
And have Relief accordingly: Lifidaifv. J.ynch(h). 

Sir Samuel Ro.nilh/, in Reply. 

The Offer by the Bill dftes not hind the Plaintiff to 
perform the Agreement according to whatever Construc¬ 
tion the Court shall put upon it; but adopts a particular 
Construction; and, praying certainly that it may be per¬ 
formed according to the true Construction, must be under¬ 
stood to mean that, which he has before stated as his Con¬ 
struction. The Bill has no alternative Words; nor could 
that be the Intention. Tliis Election is most uiicon- 
scientiously insisted on against the Will of the Defendants 
at the Distance of I'ive Ycar^, whatever Change inav have 
taken place in lire Value of the Estate: the Plnintiff first 
contending through all this Litigation, that lie was to have 
this Purchase for .£2000 less than the Defendant s Price 5 
yet feeling the Bargain so Vefy advantageous, that he hi 
Hovv willing-to pay £2000 more. 

Thb Vicji^CititncELLOR. 

1 feel great Ditficolty in compelling lUie Defendants 
convey upon the Terms now proposed. I do not undeh* 
stand the Bill, taken altogether, as meaning that the 
Piaiutilf is ready to perform the Agreement according 
to any Constritction the Court may put upon it; throwing 

(b; 2Seh,St Lf. 1 . 

tiKr 
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the Construction upon the Court. The PlaintiiF liHs^uhi- 
fornily contended, "botli at the Ita/ls and here, from the 
Commencement of these Suits to tlie last Decrct:, that he 
never made, or iiitei^ded, any Agreement but to take the 
X'state with the 'Fiinber upon it, with the Exception of 
l^ts 4 and S ; •aiid^ as Evidence of that he adduces 
liiis Paper; to make out his Construction. 'Iliisi^not 
kike the Case, to whicb« it has been compared; a PlaintilT 
calling upon the Court to construe and execute a Will 
according to tlie tine Construction; suggesting that, uhich 

he conceives to be so: but this Platutiff inerelv submits to 

# •* 

perform the Agreement, as he intei\ded it; according to 
die true Intention, as he represents it; that is, to have the 
Timber with the Estate; never meaning to pay for the 
Timber separately, llie Defendants insist on the contrary 
Construction, as that, which was intended by them. 'fliough 
fliere is but one Paper referred to, containing the Particu¬ 
lar, Conditions, and Declarations, in Truth there are 'I'wo 
distinct and opposite Agreements, one insisted on br each 
Party, as evidenced by that Paper. ilie one including, the 
other excluding, the Timber. In such a Case of mutual 
Mistake, the one not intending to sell, what the other meant 
to buy, the Court, fecl^ig the Injustice of giving to either 
a Performance upon Terms, to which the other never 
agreeil, has come to the Conclusion, that there is no Con¬ 
tract between them; that they did not rightly iinderstaiid 
each otlier; and therefore it is not possible without Con¬ 
sent to compel either to take what the other has od'ered. 
'lliis Phuntiff havii^ uniformly up to the Hearing insisted 
on his Construction, as the only CoutracWietween them, 
not odering to take up the other Construction, which the 
Defendant was at one Time willing to have performed, it 
is perfectly different from calling upon the Court to declare 
die true Coustmetion, and submitting to perform accoiding 
to tliat. '^rhe Court, having in both Instances cousiaered the 
Transaction" as too ambiguous to form tlic Foundation of a 

M ni 4 Contract 


63 S 

1813 . 

Clowes 

V. 

Hiocixsox. 



536 

1813. 

Clowes 

f. 

TIiggiksos. 


ISIS, 

Jifay C6. 

Denmucr to a 
Bill for lle- 
<l<*niption of a 
Mortgage upon 
Twenty Years 
Possess ion by 
the Mortgagee 
over-ruled, 
upon Allrga- 
tibii'of Admis¬ 
sion of the 
jMor^gage Title 
witiun that 
Period. 


CASES’IN CHANCERY. 

Contract, cannot now take this Passage in the Answer as 
• ^ 
the (iround of a Decree for specific Performance against 

the Will of the Defendants; and compel them to accept 

Terms, wdiicli they once oftVred, but to which the other 

ParAy would not then consent. 

Cl 

The Bill must therefore stand dismissed without Costs. 


IIODLE r. HEALEY. 


T he h»ill stated, that in the Year 1777 the Defendant 
having contracted with Sarah Smith and Elizabeth 
Smithy anTnfunt, by her Guardian, for the Purchase ctf the 
Equity of Redemption of Two Houses, then in Mortgage 
for e£JOO and .£‘200, entered into I^ossession, paitl o6f the 
Mortgages, and took Assignments; but did not pay the 
Purchase-money of the Equi^ of Redemption; alledging 
Defects in the Title. In 1782 Elizabeth Smith having 
married Jlodle, they with Sarah Smith filed a Bill 
against the Defendant for o specific Performance. On the 
24th of Januaryy 1784, the Parties to that Suit signed an 
Agreement, that the Plaintiffs should cancel the original 
Agreement, and dismiss their Bill w'ith Costs, to be allowed 
the Defcndai^n his Account of the Rents and Profits, if 
the legal and^uitable Right then was in, or should after¬ 
wards come to, the Plaintiffs in that Suit; and that until 
Payment of such Costs, 8ic. there should be no Redemp¬ 
tion. 

Thl^ill , farther stating, that the ^Defendant had ever 
since continued in Possession as Mortgagee without Ac¬ 
count, 
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count, though Applications had at Thnes been made to 
him, set forth a t^etter in Answer to one of those Appli< 
cations, made in Jwwe, 1804, by the Plaintilf, whose Wife 
was dead, leaving Qne Daughter only: the Defendant in 
that letter refeninw particularly to die Agreemdht of 
Januaryf 1784;* and generally proposing to advise upon 
the Interest of the PJaintiiTs Daughter, ^flie Bill then 
alledgiiig, that the Dents had long since liquidated the 
Incuuibraiicea, prqyed an Account and Reconveyance. 

To tills Bill die Defendant put in h general Demurrer 
for want of Equity. 

Sir Samuel Itomilly, and Mr. Barber^ in support of die 
Demurrer, contending that, the Defendant having been 
upwards of Twenty Years in Possession w ithout Account, 
the Plaintiffs were not entitled to redeem, and that this 
Objection itiay.be taken by Demurrer cited the fol¬ 
lowing Authorities:— Eure v. White (b)f Knowles v. 
Spence (c), St. John Turner (d), hhamy. Cole (e)f 
Jenner v. Tracey and Belcl^ v. Harvey (/), Anon. Ca. (g)^ 
Aggas V. Pickereil(h)] Pearson v. Pulley (i), Hartpole v. 
— -. (k), Conway v, Shrimpton (1), and —--v. Lord 


fa) See Mr. Cox's Note to 
Conk V. Arnhantf 3 P. Ji ms. 
287; and Aggas v. Pickerellf 
3 Atk. 225 ; Lord Redes- 
dale's Treat. Plead. 254, 255, 
and the^Auihoritics referred 

V 

to. Edsell V. Buchanan, 2 Vcs. 
^un. 85. 

(b)i Vent. 340.1 P,q, Ca. 
Ab. 313. 

fej I Eq.Ca.Ab.3i5. 


fd) 2 Vent. 418. 

fe) I Ch. Rep. 68 . 

ffj In Note to Cook v. 
Amham, 3 P. IVms. 287- 
fg) 3 aH^. 313. 

(k^ 3 Atk. 225. 
fi) 1 Ch. Ca. 102. 
fkj 4Bro. P.C.:}69. 

(1) \5 Vin. Ab. p. 4^8, 
pl. 9- 
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Atm(^hif(a)s Perh/v* Marston (h)^ Lord Redesdale^ 
Treatise (c), and Foster v. Hodgson (d). 

Mr. Hart, and Mr. Cook, fol* the JPIaintiiT; 

Admitting, that this Court acts by Analogy to the Statute 
bf Limitations (e), and that a Demurrer is as available ns 
a Plea to take Advintage of .such a^Length of Possession, 
this Case is not within the general Rule, pretltiding Re¬ 
demption: the Defendant having within Twenty Years 
actually treated th£ Property as mortgaged. A Plea is, 
however, evidently the more proper Course; and, as Issue 
can be taken by the Plaintiff on the Pacts ^et up, ought to 
be encoUragod. This is a Demurrer for want of Equity 
simply: but the Analogy to the Statute of Limitations 

does not proceed on lliat Groltnd; but opposes a statutory 

* 

Bar to the Relief. 'Hiis Defendant in 1804, clearly ac¬ 
knowledged himself a Mortgagee. Demands were made 
by the Mortgagors even subsequent to that Period; and 
tiioiigli at Law the Demand must be by Action, to prevent 
the Effect of the Statute, in Equity the mere Deniatid i^ 
equivalent. 

The Vice-Chan ci:Li.on. 

r 

There is no Duiiht, that in 1734 the Estate, of which 
this Bill seeks a Redemption, belonging to Sarah ant! 
iJizabeth Smith, was redeemable. Tlie Question is, 
whether upon die Pacts, staU'd in the Bill, the Plaintiff is 
now entitled tolrcdccm. Upon the general Principle there 
can be no Dispute, that a Mortgagor, coming to redeem 

CaJ ^ Sch, and Lcf. 630, (d) Argued after last Tti- 

6*32. nity 'I'crin, 

(b) ^ Pro. C. C. 397. (O nJac. 1 . c. l6, 

(c) Page 2i3. 

afte/ 
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aft^r Twenty Years Possession by the* Mortgagee, without 
shewing some Act, in which it was treated as a Mortgage 
within that Period, is too late. Does this Rill then state 
any Facts, taking this Case out of that general Principle, 
adopted by Analogy to the Statute of Limitation^, and 
giving the Right to Redemption after the Lapse of Tw^enly- 
tjight Years? With regard to the Prayer of Discoveiyr, if 
not entitled to Relief* the Piaintiif cannot have the Dis¬ 
covery. By the {mport of llie Agreement of 1784, the 
Defendant unquestionably was recogniated as a mere Mort¬ 
gagee. It is said, that Agreement po* se, followed by no 
Act, is an executory Contract, establishing his Character 
of Mortgagee, and making him liable to account: but the 
Effect of that cannot be more than an actual Mortgage. 
*^016 Agreement to account gives it a Dsite at that Time: 
but if for Twenty Years afterwards he has done no Act as 
Mortgagee, he is entitled to the Benefit of the Analogy to 
the Statute. Elizabeth Smith was under the Disability of 
Coverture j and tlierc iimst have b*'cn the Disability of 
Infancy, until both, being Daughters, came of Age: a 
considerable Period therefore must have elapsed, before 
their Claim could be bjjiTedw 


1813. 


Ho OLE' 

V. 

Healet. 

^ • 

Lentiih of 

Time adopti’d 
in l^quity by 
Analogy to the 
Statute of Li¬ 
mitations; 
Plaintiff, not 
entitled to Re¬ 
lief, cannot 
have Discovery, 


There is no Doubt, that Advantage may be taken of 
this Objection by Demurrer ;* if the Bill so states the 
Case, that there is nothing to interfere with tho Effecf of 
the Lapse of Time, to the Benefit of which the Defen¬ 
dant is entitled; but it is <lif!icuit to suppose such a Cdse; 
the Bill not alledging something to lake it out of the 
Analogy to the Statute. The Question is, whether this 
Bill does state anything, taking it out of that Analogy; 
and amounting to a Recognition of the Character of Mort¬ 
gagee : it states, that in 1784 he did in fact hold as Mort¬ 
gagee, and was accountable as such; that the Piai^^ had 
ihf Eq^uity of Redemption} and made frequ^t Applica- 



d40 * 


CAS‘£S IN CHANCERY. 


• 1SI3. 

Hvdle 

V. 

IIeai.ey; 

IMVrc Uc* 
luund, wilhout 
Vroct'bs or Ac- 
knowlwl^iticnt, 
not suHic’ient 
against the 
Statute of 
Limitations. 


tious for an Account: but the mere Demand of an Account 
is not alone siiificient to prevent the Effect of the Length 
of Time. It is represented as equivalent to actual Entry; 
which is sufiicient to keep alive th^ Right of a Person 
disseised: but a mere Demand of a Debt, without Process, 
or any Acknowledgment, is not suif[leiciit>to take the Csuie 
out of the Statute of Limitations. Here is, however, 
farther, the Correspondence in ITULh 1801, and this Letter 
ill 1804; by %vhich he refers expressivto the'Agreement 
of Januurt/, 1784; admitting clearly, that he was at that 
Time a Mortgagee; and holding out the Terms of Re¬ 
demption. Is not that a suHicicnt Recognition of hi'i 
Character of Mortgagee; claiming the Beuciit of it him¬ 
self ; and does it not preclude liis setting up any dill'erent 
Title from that imdcr the Agreement of 1784; by which 
they clearly stand in the Relation of Mortgagor and Mort¬ 
gagee? 


It is said, that Lord Thnrlozg;^s Opinion was, that a mere 
J)eclaration of the Party, that he is Mortgagee, is not 
sudicient, unless some Act is done, to keep alive the Cha¬ 
racter ; and the Case of Pern/ v. Marsion (a) h cited: 
but, I do not collect that from LoM Thurtow's Reasoning. 
The Question there was, whether a verbal Declaration by 
the Mortgagee after a Suit, commenced w'as to be opposed 
to his Answer, positively setting up a distinct and separate 
Title. Lord Kenyon*s Opinion was, that even under such 
Circumstances his mere Declaration was sufficient: but 
Lord Thurloto^ so far from concurring in that, says directly 
the Reverse: “ I take it, that a Man, taking Notice by i| 
“ Will, or any other deliberate Act, wherein he recites^ 
" that he is Mortgagee, either of those Circumstances will 
" take the Case out of the Rule, that a Mortgagor sha,U 
** not redeem after Twenty Yeats;” and in the Conclusion 
teems tb lay down the Principle, that if a Party will admit, 

(oj 2 Bru. C. C. 397. 

that 
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lliat be is only a Mortsragce,he is bound by sudi Admission;. 
and cannot resist Redemption, 

Tlie single Questioiri before me is, vhetber the Defen¬ 
dant, in 1804 referring to the Agreiement of 1784, does 
not thereby admit; that fae uas in l^).s^e.ssion solely in the 
Cliaracter of Mortgagee Ujwn tlie i'ot)ling of tliat Agree- 
iiiciU. Upon that GroiAid I think, there is sufficient nllcdgcd 
in this Bill to sustain the Right of Ke(leni[)lion ; and tiiero- 
fore this Demurrer must be over-ruled. 
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A DEM UR RKR having been over-ruled in this Cause, After D«- 
a Alotiou was made, as of r.vtusc, fur a Alontii’s niurrcTovcr- 

^riine to plead or answer. ruled Order 

of course for a 

The Register (a) objected, that the Order for Time 

. , or answer, 

could not be taken c.xcept in the common \V ay, and upon 

the usual Allegation. 


Mr. Cooke, in support of the Afoiion. 

‘'Phis Motion is made in the eominon W ay, except in 
AOt praying Time to demur: the Defendant having already 
Taken that Course- lliere is no Rule, that an Order for . 
Time cannot be had after a Demurrer over-ruled. Hie 
•general Rule certainly is not to permit more than one 
Dilatory: but a Plea is considered as an An.swcr. If the 
Pefendant is not entitled to Time, as of course, the Con- 


fej Mr. U\tUur. 


>cqueacc 
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sequence must be, i that after the Demurrer allowed’be 
w'Otild be instantly ill Contempt, and'’subject to Attach¬ 
ment; and, if b^ advised, that he is not b<^und to answer, 
the Iplffect will be most unjust. N,o Objection to tins 
Motion can be stated from the Reports or Books o4 
Practice. 

ft 


T/ie Vice-Chan ctLLQR ma^cklic Ordc;^. 
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May 21 . ^ 
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EDMUNDS V, bird/ 

A MO'HON was made for an Injunction to resiram 
an Executor from converting ruruilure and other 
specific Proptilv into Money, iipoii strong Affidavits of 
his having obtained conipleat Inflnence over the Testatrix, 
at an advanced Age; that from the Time she became 
acquainted with him she fell into^lhe Il:\bit of excessive 
Jlntoxicallon; that he prejudiced her against the Pluiuliff 
and all licr other Connections; and prevailed upon her to 
make a Will; also claiming the Property in Iiis Posstssiop 
as a Gift from the Testatrix in her l.ife: the Plaiiitiil^ 
insisting, tliut she was equally incorapeteqt to either Act, 

Mr. Cuohe, in support of the Motion, 

An Adminbtration pendente tite might have been ob-^ 
tained in the Ecclesiastical Court: but tliai would not 
secure the Property, of wliich the Defendant has got Pos¬ 
session ; and is about to sell; and the fair Piesumption 
from the Circumstances, disclosed by thb Affidavit, is, that 
this Property, if converted into ^onpy, will be irrecover¬ 
able. 



CASES IN CHANCERY. 543 

able. Tlic Case oF Ai//g V. is a strong Aiiitbo- 1813. 

rity for the Juiisclictio'i; and Lord Eiipresslon 

in Richar(^i V. C/iave(b)t that ihis Court ought lu vcrto 
interlerf, ^horc the SpiiKual Court can grant ait AdiTiiuis< 
tration fn\, mqsi Imj taken with the previous 

Quaiiiicatioti, tii.tt t!ie Property v^as not proved to he m 
Danger. The Difeiidant camiot sustain much liicaute- 
iiicucv; as, if he can make out a Case, or by Security 
satisfy the Court, tbatlihc Effects will be forthcoming, he 
may put in an Aniwer *, and get rid of the hijuuctioii. 

The VlCE-CllANCKtLOR. 

A strong (iruuiid for the Motion is,.that an Administra¬ 
tion peuiknte Ute would not help the Plaintiff: the De¬ 
fendant inistiiig upon a Title by Gift inter viros, which, as 
w’ell as the VVill, is impeached. That Ground, 1 lliiuk, 
will sustain the Motion. 


ITie Order was made. 

(nj 6 r«. 172. (f/) 12 Ffi. 462, 


KENDALL, Ex parte. 


1813, 
May 23. 
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HE iiMjnj Ordeftfor Attendance had been made upon ii<)r 

_ __ ..... ^ _ t' __i... I.... ti... served with a 


X a Petition to stav a Bankrupt’s Certiheate: but the ^ . 

_ , ' Pcljtjon to {.lay 

bankrupt was not served. CcruHcair, 

on whicli an 

Attendance had been ordered, entitled to his Ccrti6catc; and not 
bound by taking; C|pf>ies of tiic .\lhd&vits. 
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for Debt and 
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!r5e Lord Ckancellok. 

This Certificate must be allowed, ^'he Bankrupt, not 
Iiaviug been s^ed witb Notice of tlie Petition, upon 
which an Attradance was ordered qu the next Day of 
Petitions, had a Right to call for his Certilicato on tlie 
Morning of that Day; and, though he afterwards took 
Office Copies-of the Affidavits, I will not biiul a Bankrupt 
to his Prejudice by that Act, when Ik was not necessary for 
him to take any Notice w'hatsoever of the Petition; as it 
must be understood, that if a Bankrupt is not served w ith 
the Petition to stay his Certificate, upon which an Attend¬ 
ance is ordered on the next Da^ ot Petitions, the Certi¬ 
ficate shall go of eburse 


HO ODER r, RLWIN. 

T he Plaintiffs moved to discharge a Purchaser and 
that the Estate may be re-sold w'ith the Approbation 
of the Master; slating by Affidavit, that since the Confir> 
mation of the Report the Purchaser was confined for 
Debt in the King's Bench Prison; and, as the Deponent 
has been informed and believes, is become wholly insolvent, 
and incapable of compleatiog the Purchase. TIio Pur¬ 
chaser waa<aerved; but did not appear. 

Mr. Betty in support of the Motion, and Mr. Richai^HP 
(Amcm Curia), stated, that the Practice in order to dis¬ 
charge a Purchaser formerly was different, but the recent 
Practice authorised this summary Application. 

TAeVicE-CHANCF.Li.oR ob^jjjpving, that tlie Practice 
was convenient, made the Order. 


WHITWORTH 
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Wnq'WORTH 


' :J$13, 

' ^O}/ J9, 21# 


JJMFtS Paine, having contracted for a Purchase from Dciaurrcr by 
the Defendant Graham, iagreed in August, )8lt), to anankniptii» 
sell Part of the Property contraettd for, to James Davis; *'’' ^*^* 
who in Ausust 1811 agreetl to sell the Subicct of his 

r> 1 1 »'ki • -tr- rtr, Assjguet'^ iU 

Ihirciiasc to the* Plaintiff. 1 lies© different Contracts 

ri’inaiiiiiig unejiccuted, Daxis in April, 1812, became PrayerforUe- 

Baalviiipt. HicPill, filed Graham, Paine, the lief; \iz. the 

Assitf^ners oiidrr the Crxnniissiou of. Bankruptcy, and i>P'-cilic Po- 

:(p,aii)!ii f.}ftvl;i, llio liankrupf, prayed, that the Agreement ot a 

in-tv',e.'H Jhnts and the IM.iintiff, might be specifically 

porforined, :inri that all proper Parties might coiKur, and 

... , A • ^ .. Trankruptcy, 

r.u Injunction to re.sti'aut tlie Assignees iioni proceeding 

foi Ib.nt against the Plaintiff in [htbsessioii. To this Bill Distinction 

the Bankritpl Davis tlcirnirrcd, . i]p,jn Kraud. 

^ Whether a 

Mr. Oiceit, in support of the Demurrer. bankrupt can 

be made a Party 

"Xlie Bankrupt has been imprt>|)erly made a Party, his 

^ . , fc covery, aid to 

Inlcre.st having p-'sseii by the Assignment; and tlie Assig- maintiun an 
iices being I’arttes. in ordinary Cases a Bankrupt cannot Injunction, 
be made a Party; and there are no special Circumstances, C^ucerc. 
jt.'itifying a Departure from the geuend Ride. No Relief 
i.^ pia}..‘d, nor any Case made, against liim. lie is to be re- 
;ar>ledas a mere Witnossj whom the Plaintiff cNumiuc; 
d^ugh the Assignees cannot. 'Ihe Case of Fenton v. 

Imighcs (a) stales the Principle, that a mere’Witness shall 
not be made a Dclendant; and thi.s Bankrupt docs not fall 

s. 

wdthin any of the Exceptions to tlic general Rule, men-'^,, 
lioned in that Case, as iVgent to sell, Auctioneer, Secre¬ 
tary or Book-keeper to a Corporation. 

(aj^ t'rs. 2S7. 

VoL. I, N11 . ■ Sir 
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SS* Samuel and Mr. MeggisoUf for the Plain* 

tifi; citing the Ciwes of I)rake v. The Maj/or of £xetcr(a), 
and Mouses Little (h)t as tliat the Interest 

in tlw 13^»kruj^ Contract had not passed to his Assigiujes, 
contended, -thipil^ admitting the Bankrupt has no Interest, 
the Plainliif is entitled to bring him before t!>e Court, and 
hare bis Answer; as, if iileccssary*'to obtain an Injunction 
against Assignees the PlaintidP may make tlie Bankrupt a 
Party; and the Court will not on the Answer t)f the Assig¬ 
nee^ tint . they know noUiing of the Matter, dissolve the 
Injttnctiou; which is retaii^ed until the Bankrupt's Answer 
comes in, which may be read against the. Assignees in sup¬ 
port of the liijunctkjn, though [H'.rhap.s not at the Hearing. 
In Glasiford v. Jafre/^, which lately occurred in the Kx- 
t'kequeTt tlie Bankrupt’s Answer was read agaiast his 
Assignees. 

Mr. liarty and Mr. Cooke cJmir.i f'/vuVr;, .“.did, the 
Lord Chancellor had intimated, that it might be uecossai v 
.to make a Banknipt a Party, in order to enable the Piaiiitilf 
to fr^ic the Interrogatories, on which he was to be 
examined as a Witness; and referred, for the genera! Doi> 
tiiiie, to Le Texier v. The Margruvnie of Atupach (c). 

Air. Orxen, in Reply. 

Pew Propositions would lead to greater Hardship than 
that a Banknipt slioiild be made a Parly in such a Suit us 
^ this; having no Property even to pay for the Answer he is 
called uj^n to put in; though a Bill of Discovery may 
/idmit the p^tinction, that he would be entitled 
Costa. Fraud is the single Exception, upon which a Bank¬ 
rupt, ofinny oUier Person, who is a mere Witness, can be 

(a) tCh.Ca.7\> i Heh. (if) itVern. 1.94.' 

Ck. Rep. 102. I Eq. Ca. Ab. (c) 15 Vcs. jAy. 

53, ph 1. 


made 
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made a Party. ■ 'llie Reason, that Yvilhodt lliis* Discovery 1813. 

by the Banknint the Plaiiuift' will not know how to point , 

‘ . . * WniTWUUTU 

his eVse against the Assignees cannot apply ii;[$his Instance. 

In (Jlassford v. J/iffr€j/*tae Assignees, referring to the An- Da\ is. 
«wer of llie Bankrupt, iiicorporuted it with their own. 


Tht' V if;i,-Cn \\c f.llou. 

Upon the Arguiticnl of this Demurrer it was contended Mai/ 
in support of the fiill, that .Ortt’/,*, the, Bankrupt, was 
j>-‘opcily ma<lo a Party in respect of iI^l* interest he had 
i. •he S»il)jo« I: ific Hijilii to liave the Contncl performed, 
t . io resist jj, l^'ing a Subject, that did not devolve upon 
til-' Assi'^ijo.e.' ; and 'Fwo Cases were referred to: Moi/m 
V. (a), and DroJ/e v. T/ic Matforof Euter(h)y to 
a rcrlain Degu-c warranting the Proposition, that the In- 
K'lesI, which tile Bankrupt had in a Contract, does not 
devolve upon his Assignees. If that Proposition can be 
inaiiUaincd, tins Bill is prriperty fraineJj the Bankrupt 
bciu., mixed vvilli the other Defendants in tlie Cliaiges of 
the Bill, and Relief prayed against him .nS well as the 
vthm; that ho may join in the Conveyance, lhat Pro- 
po-jiiion however appeals to me not to be tenable. It 
ij)iconi'id»'rably too mucli j ns,pif the erjuilable inlerost 
in the C‘^olratl,dues not ilevolve upon the Assignees, they 
oimh' not ;o liave Jneii made Parties; but the Bankrupt 
alone. 'I'liat is contrary to all Authority; and was reliii- Kfl'ect of 
quidn d by Sir Samuel liomilh/upon the clear ground, signmeut mioec 
thaiall legal and equitable Interest in the Property devolves a CoinnusMou 
upon the Assigiuits; that they are competent to sustain 
the in point of Interest; and therefore the Bankrupt 
is iMt a necessary Party. That is expressly staled in De interest. 
€iolb V. tl unl (c) in tiie Note to IVi^cft v. Mati. 

(a) 2 Err?!. Ip t. 10'^. 1 Ca. 53, pi. 1. 

fb) \ Ch. Cn. 71. 1 Nc/^. (c) 3 !*• II dl. 311, «. I. 

‘ N u 2 The 
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The othejr Ground, alleged in support of the Bill, is 
more questionable: whether the Bonll^nipt is not a proper 
Party for the purpose of Discovery; and to sustain the 
Injunction, if his Answer affords Ground for it. Sir 
Samuel liamiUy stated the Practice to be to make tlie 
Bankrupt a Party, with the View to read his Answer for 
the Purpose of sustaining die Injunction against his Assig¬ 
nees; and that receives some Aud:ority from what is stated 
by l^rd liedtsdak (a); that “ a Baiikrupt, made a Party 
** to a Qill against his Assignees touching his Estate, may 
demur to the Relief, all his Interest being transferred to 
his Assignees: but it seems to have been generally 
" understood,'that, if any Discovery is sought of his Acts, 
before he became a Bankrupt, he must ansiver to that 
Part of the Bill for the Sake of Discovery; and, to 
assist the Plaintiff in obtaining Proof; though his 
** Ansu er cannot be read against his Assignees; and other- 
''' wise the Jiaukruptcy might entirely defeat Justice.” 

No Authority is cited for that: but Lord Bcdesdale*$ 
Judgment is confirmed by the Intimation from the Bar of 
die current Opinion, that the f^aiikrupt may for the Pur- 
po^ of Discovery be a Party in a Bill for an Injunction. 
I liave not been able to 6n*'a Case, that supports that 
Opinion: but the' Knowledge, tiiat it is the received Prac- 
tic.e, is sufficient to induce mb not lightly to disturb it. 
There is certainly great Convenience in this; as in such a 
all die Transaction may be known to the Bankrupt 
alone; and the Party, seeking Relief, would be entirely 
deprived of h, as far as regards the Injunction, if a Dis< 
coveiy cannot be obtained from the only Party, having a 
Knowledge of the Transaction, lliere is however a Dif< 
liculty consistently with the Rule and Principle, to conceive 
how the Bankrupt’s Answer can be read against his Assi|- 


(aj Lord Redes, Tr, Qk. Rl, 1%3. 


nees 



CASES IN CHANCERY. 

nees even for ihe Pwrpose of an Injunction, when charly 

it could not be read against them at the Hearing. 

* ♦ 

# 

Tlje Case of Glanford v. Jaffrey^ in the Court of Jv.t- 
chequer^ which was cited as an AiiUiority for readitig the 
bankrupt’s Answer against liis Assignees, affords no i\s- 
sistauce upon this Poinf; all the Assignees having put in 
distinct Answers, craving lA-ave to refer to the Answer of 
the Bankrupt, and*the Sclicdules to that Answer; not 
having any Knowledge themselves upon, the Subject. • in 
that Instance tiiei feforc the Bankrupt’s Answer was pro¬ 
perly read against them. 

There is one direct Authority, that the Bankrupt ought 
not to be made a Party even for the Purpose of Disco¬ 
very: GrijDin s. Archer (a). The Note is short: hut I 
have inquired from the Judges, who decided that Case; 
and find the Report of the Decision, that the Demurrer 
w;is allowed, is cor rect. The Case of Aif/g v, Martin (h) 
does not bear upon the Subject: the Opinion of the Court 
being, that there might. be Relief against the Buukrupt 
upon the Fraud; who is stated expressly to be a material 
Party, against whom a Decree might be made. Tliere wa^ 
anolher late Case, Cooke v. Mafsh (c),ia which I under¬ 
stand from general Information only, that the Demurre; 
was allowed: but I do not find distinctly, that it was the 
Demurrer of the Bankrupt. 

The Case standing tlius npoit the Authorities, how is it 
on Principle? 'Phe Case of Fentauy, Hughes (d) lays 
down a'broad Principle) that would exclude this Bankrupt 

•i. 

(a) 2 Anst. 4-78, cited (O In Chancery, Trin, 

2 Fcv. jim. 643. 1811. 

(b) 2 Ke4':juu. 6'4l. (d) 1 Fis. ‘J87. 


54R 

1813. 

Whitworth 

X. 

IIavi*;. • 
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1SI3. 

WuiTWOUTII 

D. 

,Davis. 

Rule, tliat a 
^pere Wjtn< ss, 
haviiii? no Into 
test, ou^’ht not 
to be a P.irlv. 

Er;cc‘ptions to 
that Rule- 


as a PaKy; viz. that a Person, who has no Interest, and 
is a mere Witness, against whom there could be no Re¬ 
lief, ought not to be a Party. A Bankrupt stands in tliat 
Situation: a competent Witness, * having no Interest, 
against whom therefore no Relief can be had at the Ilear- 
ingf he falls precisely within thaf general Rule; and the 
Cases of Exception, stated by the Lord Chameilor, do 
not comprehend him. So in the Case of Le Texie.r v. 
The Margavhte of Ampach(a), where the general Rule 
is laid down, the Case of a Batik lupt is not stated as con- 
stitutiiig au Exce|.itioii. The Principle is certainly against 
making him a Party • and the Instance of Exception, put 
by the Lord Chancethr in Fcnlon v. IlughcSy is men¬ 
tioned, not with Approbation, but as standing upon Au¬ 
thority only ; having been introduced by Ijord Talbot not 
upon a vCry satisfactory Principle, 


The Conclusion is therefore, that the Bankrupt is within 
tiie Principle j and is n<it one of the Persons included in 
the Exceptions. Therefore upon Principle and the direct 
Authority of the Court of Exchequer y opposed by no 
Decision, this Bankrupt ought hot to be made a Party 
even foi the Purpose of Discovery. 11 is not however neces¬ 
sary to decide tliat in this Case; and, merely stating the 
Result of my Inipiiries, I desire not to be understood as 
opfKisiiig my Opinion, though formed upon a Con^der- 
atioii of the Principle and Authorities, to any current 
Opinion, 4 >revailing as to the Practice: this Bill being 
framed with the View of considcriug tlic Bankrupt as hav- 
ing such an Interest, that Relief may be had against him; 
involving him in the Charges witli the other Defendants; 
and praying Relief generally against him. Considered as 
a proper Patty, against whom the Prayer of Relief ulti¬ 
mately may be sustained, he could not move for hjs Costs, 
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as a Oefeiidaitty against whom Discovery oiily is prayed^ 1813. 
and no Decree can be made. It is then perfectly clear, 
tliat* Relief being prayed against a Defendant, who can ^ 
be a Party only for'tlie Purpose of Discovery, he may Davis, 

demur. Upon that Ciround, that Relief is prayed against * 
this Bankrupt, wlieu rfl all Events a Discovery onlyscan 
be sought against him, it seems to me, that, without de¬ 
termining the general Question, this Demurrer may be 
sustained. 


BAKING r. NASH. 


1813, 

il/av '2(>. 31. 


Hill stated, thaf under an Iiideiitare of Assign- 
JL inent llio Piaintiti' is [wssessed or, or well tMilitietl 
for the Remaiiuler of a Term of Five Hundred Years, 
commencing in 1710, to one iiiKlivideti TeiUli Part of 
derlain Premises; Uiat the Defendant Sash, is “ seised 
** in Fee-simple or otherw’ise wrell eniilled to Seven other 
** Tenth Parts” of die same PijojMjrty, and that the De¬ 
fendant Graves in his own Right, or in the Kiglit of the 
Defendant Caroline his Wife is “ seised in Fee-simple of 
or otherwise well entitled to the Two other or'rcmain- 
** itig Tenth Parts.” ITie Bill prayed a ParUipn. 

To this Bill the Defendant Nash demurred on the 
Ground, that it was not stated with suHiciciit Certainty, 
what Estate this Defendant had in the Seven undivided 
Tenth Parts of the Property, which it was in the Bill 
stated this Defendant is seised in Fee-simple .of or other¬ 
wise entitled to. 


Bill for Parli- 
lioti by lATSsee 
{or Years. 

I')»'imirrer, for 
Cause', that the 
Bill statod the 
Dcfcnclauts 
Kstatc not with 
suilicit nt Cer¬ 
tainty, vi/, that 
he “ is seised 
“ in I'ec, or 

i 

“ otherwise 
“ wullenlillcd 
“ to," and ojTtf 
terttm, that the 
KcK’i-aioncc 
was not <i 
Party, over¬ 
ruled. 


Nu4 


Another 



55« 


CASKS IN CHANCERY. 


1813. 

' 1 ^ 

Baking 


r*. 

Nash. 


Another Ground of Demurrer was taVen ore tenui; tliat 

all Persons interested were not brought before the Court. 

* 1 

Sir Samuel Momiifi/i and Mr. Meggimn, in support of 
the Demurrer, contended, that iImtc was no Instance of 
a Dv^ree for Partition aasainst Persons, having only a par¬ 
tial Interest, thfise, having the permanent Interest, not 
being before the Court; observing, that the Advantage of 
a Partition in Equity over that at I. aw consisted in all the 
Parties being before the Court and bound. 


Mr. TroUopej foy the Plaintiff. 


The Plaintiff could not slate the Dob iidant’s Interest 
in any other Manner. It would have beeji siifHcienl, had 
be suggested a pretended Claim by the Defendant; and 
called for a Discovery of it: or there couM bo no such 
Thing as Partition. An Estate ift Pee is expressly alledg- 
ed; and the Words “ or otherwise entitled” are merely 
formal. 


As to makiqg tUc Reversioner a ‘I^rty, it M'as not only 
uimecessury, but he might have demurred. This Bill 
mticly affects the present Possession; not touching the 
Reversioner's Interest. Before the Stat. of WUt. and 
Mary (a) there was no Partition here, but between 
Teuants in Fee; but ever since it has been made bf tween 
Tenants for||.<ife. 


The Vice-Chancellor. 

Mny 31. As to the first Ground of Demurrer, that, whicli ap^ 

(a) 8 & 9 JIf. c. 31. Litl, l69> a, and Authorities 
On Partition in general, sec there cited. 

Mr. Hargrave's Note, 2 Co. 

pears 
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oo3 


pears upon the Record, that the liitefcst of* tbe Defend- 
ant is not stated with sudicient Precision, the Bill slating, 
that he is seised in Fee>siinple of, or otherwise well en¬ 
titled to, Seven othef undivided Tenth Parts, my Opinion 
is, that this Cause of Demurrer is not well founded. 
The Plaiiitilf, who has* as he was bound to do, statedL his 
Own Interest with Precision, cannot bo supposed so cog¬ 
nisant of the Nature df the Defendant's Interest; which 
he states thereforejn ibis Way; and calls for a Discovery 
of the Extent of it; and prays a Partition. 


1813. 

Hauino 

V. 

Nasu. 


The <illier Giouiul of Domurrer, .tllodged o>c fcNNS, 
biings forwaif! a nmcli more important Quostibn, whether 
a liSill for Pariuioii can be inaiutained by a Person, having 
only a linnted Interest, by a Term of Five Ilimdrcd Years 
ill OncTesitli I^irt; and the (Ivvnor of the luherilance of 
that Tenth not being a Parly; as the Owners of the In- 
lientancc of the other Nine Parts .arc. It is saiil, that 
without the Owner of the Inheritance of this Tenth Part, 
in which the Defendant has the Term, die Court has not 
before it all the Parties interested in the Subject; and 
therefore cannot make an cffccliial Decree feit a com pleat 
Partition of llic whole Estate, binding all Parties inte¬ 
rested in the Estate. • 


TIic first Consideration is, whether, if the Owner of 
die Inlieritance of this Share had b«)eii a Party^j, the Plain¬ 
tiff, as Ow'iier of tlic Term of I'ive Hundred Years, en¬ 
titled to Paitition at Law and in tliis Court commensurate 
to his Interest, could coiripel him to join in this Parti¬ 
tion; and pray this Relief, against his Will, that he might 
be decreed to concur with the other J'arlles in making 
Partition of tliis Estate, not for a Term of Years only, 
but for ever. No i\iithorities were cited on either Side. 

It 
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Bau'ino 

V. 

X.isii. 


iSlS. ft is clear, die aUsolate Owner of a TeuCh Part may 
compel the Owners of the other #»iiie to conpur with 
him; and there would he no Objection from the Mmute- 
ness of this Interest, tlie Incoiivetiidice, or the Ucluct-* 
Xo Oljot'sion anceVf ilic oilier I'mants in Conmion, if no Objection 
to a Partition could be taken to the Plaintiff’s» Title*; Partition being 
fioni the Wi- Matter of Kight: whatever may be the Inconveiiieuee 
mittncssoi the Difficulty: Parker v. GeraM(a)y and tVariicr v. 

Baijne^ (b}; and the liabif of the Cvinrt is not lo give 
Costs to the Hearing, and to divide the .Kxpcnce of the 
Coincyancc and 'Partition in Pioporlion to the Inte¬ 
rests (rj. 


IjltlTCht, tlic 
Incotjvcnicnco, 
Difficulty, or 
lloluctanro of 
llic otlicr Tf- 
nants in Com* 
inon. 

Under a lUIl 
for Partition 
no ('o‘‘ls to the 


teresls. 


Tlie Quc.dioii is, whether the .Lessee for Years of One 
I'eiiiii Part has the same Right and Pquily against the 
Owner of tiie Inhciitaiico of that 'renth; and clearly the 
Hcarin<'. C<ists l-*®see has not tlie same Right to compel that Owucr to 
of the Partition <*oncut'- As between the Lessee and tlio Kemaindcr-niaii 
ami Convey- in Fee they are not as Tenants in Cdmmou. 'Oicy bc- 
anee in Piopor» tween lliem represent llic absolute Interest in that Tenth 
tion to the In- but each has a separate, independent. Interest; ^iid 

the Proceeding of the one can iteither avail, nor bind, 
tlie other. As the Owner of tlie Inheritance therefore 
cannot be compelled to join at the Instance of the 
Lessee, a permaneiit Partition cannot take place, if the 
Owner of that Tenth Part will not concur. If therefore 
he was a Party no Relief could be prayed ogmust him: 
nor would he be bound by the Partition; or any Right ol 
his precluded to consider the Freehold as undivided not¬ 
withstanding any Division of the temporary Interest. For 
that purpose the Owner of thei Inheritance of tliis Sham 
is not a necessary Party. 


faj Jmb. Q36. 
(b) Mb. 589. 


(c) Agar V, Imrfax, Ag^ 
V, IToldworthf 17 Vc9, iSS. 

Still 
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Still however the Question rrihains,' whether, the 
Owner of tlie lnhoritance not being a Partv, a Court of 
Equity will grant a Parlitioii al ibe Instance of tlie Isessec 
for Years; or leave bim to Law, if it cannot interpose 
effectually for the .Purpose of a permanent Partition; and 
the [ucouvenience of lU temporary Partition may bn urged; 
creating, as llie Freelmld is not to bo divided, tbe Neces¬ 
sity of coining again*after liie E\pirntion of the Term; 
but against this Inanition no AnlUority was cited: nor can 
1 find any Amliorily, that tills Application for a Partition 
cannot be made by a I'erson, having u limited Interest. 


1813. 


lUiiisa 


Nash. 


^^len how does it .stand upon Principle ? Courts of 
Eqiiitv have aconcurieiit Jurisdiction with Com Is of l^aw , 
upon Partition; mure convenient, where the fnterest is ' 
much divided. W'ltli that cuncurrent Jurisdiction is a 
Court of Equity to adopt the Principle, which prevails at 
Law, or to act upon a ddreivnt J*rinciple Originally 
Tenants in Cotri^iioii and joint 'I'l luuits could nut have 
compelled the others to com^to u Partition, which was 
remedied by tbe Statute .11 I[e»n/ 8, giving them the 
same Eight, that Pmceiiers hud; and ii^ the following 
Year that was extended to Pcjsons, holding limited Inte¬ 
rests only, for Life or Years. l''roin that 'I'ime therefore, 
whatever is the Inconvenience of these partial Partitions, 
the Law has been establisbcd^ Uiat a 'Penaut for Years, 
thuugli he has oidy that lituited lntert>.st, may coin))€l Par¬ 
tition by Writ; and if that is clear, a Court of Equity 
cannot upon tbe Inconvenience of a temporary Partition 
permit a Demurrer to a Bill by a l^lalntitf, having a Quan-. 
lity of Interest, that would entitle him to the Writ. 

’ From the general Authorities nolhing is to be found 
contradicting this; and there is something to be collected, 
which confirnui it. In the Case of IVelh v. Slade (a), tlie 


Concurrent 
.Uirihiliction of 
F.quity iipott 
Partition. 


Partition be¬ 
tween 'I'c Hants 
in Common 
and joint 
Tenants by 
Stat. .31 Hat. 

8 : extended , 
by Stat. 32 
Hen. 8, to li¬ 
mited Interests, 
for Life or 
Wars; and the 
same Righrin 
Equity by Bill 
•as at Law by 
Writ. 


(aj Q Vti, 4<)S. 


Lord 




Bariitu 
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Jjord Chancellor sajsi “ At all Events you arc entitled to 
a Partition during tlie life of tlic IVnant for life;’* 
ccrtiuuly concaving, that there ma} be a lin^itecl Partitidb 
during a Tenancy for Life; and 1 ediinot perceive any 
Distinction in this respect betsveen sucl^n Interest and a 
Term jof Years; both give cqnal Tklc to the Writ under 
the Statute SC! Henry 8. 


In the Case of Turner v. ISlorgan (a), •the Jjtrd C//<w- 
reUor says, “ It cannot be denied, that a Partition is due 
now under the Statute, to divide this Species of Inhe - 
“ ritance; and I ku\>\v‘iu> Rule but by considering llic 
** Commission as due in a Ciise, where tlieWiit would 
liecertainly referring to the Rub of Law, by Ana« 
logy to which the Conduct of a Court of E<^uity should 
be regulhled; :hese Authorities establisliiug the Principle, 
that a Rule of this Kind, involving the Riglu of an Indi- 
▼idbal, should be the same in both Courts; and theicfore 
Tenant for Years, if he would be entitle to Partbioa at 
Law, ought to have it in Equity. 


The only Au||ilority, that appears to consider the Pro 
ceetfing by a Bill for Partition as M^tcr, not of Right, 
but of Discretion, is a Pasif»ago in Cat itrrrght v. Pulte~ 
ney(by\ where Lonl llardidcke says, " the PlaintifT 
** most siiew a Title in himself in a Moiety, and not 
** alledge generally, that he is in Possession of a Moiety; 

and this is stricter than a Partition at I^w where Seisin 
** i» sufiicient/* 


Brscrftiort in This mUst be taken with the Context. It is stated to 

Equity to he- be discretionary, where there are suspicious Circumstances , 

fuse Partition PlaintiflF^s Title; as in that Case a Suspicion of 

upon a snspici- 

Writ i^puld lie tbh Commission is due of Right. 


Forgery* 
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• « 

Forgery. Where !he legalTitle is under such suspicious 
Circumstances, a Court of Equity may well pause iu 
directing Partition: but if the Title is clear, a Partition 
is Matter of Righ|.j and it is expressly stated in Furker 
V. Gerard (a), llliit'theji e is no Instance of not succeed¬ 
ing in such a Bill, but where there is not Proof of I'itle 
in the Plainlitr; and in the Case of Carttarigfit v. Lord 
Jjulhj the Court ^ave Leave, and Time for the Plaiotiff 
to make out his Title. 


1813. 

' V. 


'rhcreforc both upon Principle* and Authority this 
Plaintiff’s Title to the 'lerm being clear, and liable to uO 
Objection, he is under no Necessity of making the Owner 
of the Inheritance of this Tenth Share a Party: nor 
would it be proper to do so; against whom no Relief 
coidd l>e had, and the Discovery would be useless. The 
I’laintiff is therefore entitled to the same Partition here, 
to which he would clearly under the Statute be entitled 
at Law. Upon these (j rounds this Demurrer must be 
over-ruled. 


(*) dmb, sack 
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id 'Frustees and their licit s in 
Trhst to sen, discharged from the 
Trusts of a Settlement; devesting, 
tfie legal Pee outstanding umler a 
pfiot Set^braent. Buliock v. Flail- • 

• gaie* 471 

See 3, Evidbmce 4.. Will 

CONTEMPT. 

jTre PaACTJCjS (f. 12. l6. SkTrtL- 
2* Waao of Coukt 1, 2. 

• CONTINGENT REMAINDERS. 

See Devis4 7* Trustee 4, 5, 6. 

CONTRIBUTION. 

|. Contribution enforced arooftig As¬ 
signees in Bankruptcy to re-tm- 
Imrsc a ^Payment by one under an 
Order fotv^ a Loss occasioned by 
their joint Act; smd the Objec- 
(sJh, that the Defendants acted 
<mly fot^Ckmlomity upon the Rc 
presentation* and Advice of the 
Plaintiff^ ^id not prevail. Idngatd 
Y, Brosi^v . 114 

' No Cotitribution between Wrong¬ 
doers vp^ entire Damages for a 
.Tort, T'"’ * 117 

See Fefi4izium9 I. 

\ V *.. 


1. Where a Testdtor means to con* 
vert real Estate into personal ipr 
a particular Purposei if that Pur¬ 
pose cannot be served* the Court 
will not infer 4i»y other Purpose, 

Page 173 

See Mousy 3. 

COHPOUAIION. 

f * 

1. Whether a Corporation, consist- 
ingot numerous Oavernors, would 

' be bound by the AcqUiescenre ot 
some, standing by, permitting E\- 
ptiiditure, Ac. Quarc. JHaiktr 
1 . Foundling Hospital, 1.S8 

2. General Right oL^pa^ations, 

of whatever Natur^i'^rijaw to 
alienate their Lands, held ih Fi^c, 
subjcQl, as to Ecclesiastical Cor- 
{mrations to the restraining Sta¬ 
tutes ; and no Instances, of a Trust 
attached upon the Ground ^lis- 
application*, as not to Coipor.itc 
Purposes, except tha Case of Cor¬ 
porations, holding to Chalitablc 
Uses. Matfor and ^wnmonalttf of 
Colchester v. Lov/ten. 226 

3. Whether such a Jurisdiction pn^ 
vails in other Cases, upon an Ap¬ 
plication to Purposes clearly not 

‘ Corporate, Queere, Mt^or nod 
Commonaltp ^ C<deheHe9 r. Low* 
ten, 226 

4. A Bill on that Ground impeach-, 
ittg Sceurities as obtained under 
an Ahum 'of TVust by the* s^ect 
Body of the Corporation of 'CoU 
ehtster^ using tlie C6mmoii'‘^leal 

' foe 
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for raising Monry to tlofray the 
Expooce.of Aitions against the 
M»yoT and Town Clerk# relative 
to Elcctiuna of Uio Recorder and a 
Representative of the Borough in 
Parliaracnt, dismissed upon y^tri* 
ous subsequent Transactions) es¬ 
pecially an Aw’ard, binding the 
Corporation at la(«;e through the 
select Body, acting with Autho¬ 
rity, and upon a fair Question, 
whether the Purpose was Coipo¬ 
tato, or not. Mayor ainl Common-i 
of Coklusit r y. Loi^ten. P. 220' 

COSTS. 

]. Cobte/i ^TO t follow the Event of 
the a fair Question is 

raised. 0Vai«C4 v. jlZorn*. 8 

2. 'ihoogh, fay Analogy to tjre Law, 

Costs do not follow a Deem* for 
Dower merely, they were given 
upon st|Aatious Resistance. (Foi- 
gan V. ttyder. ^ 20 

3. Defendant to a Bill to pi rpetuate 

Testimony entitled to his Costs im- 
mcdtalcly jf^^r the Coramfssion 
e.xec uted upon thci Allegation that 
he did not e\ainiue any Witnesses. 
J’ovlth ¥, Mtdgkif. 138 

4. Costs upon a groundless Imputa¬ 
tion of Fraud. Mayor and Com- 

qf Quli-h&tttr v. Lowtea. 

220 

5. Full Costs on a Demurrer allow¬ 

ed to a third Bill for the same 
X^ause# under the Geiwial Older, 
' 1794, upon a snfasoquent Appli* 
^ Ctttioa, £rit^M V. ffeod. 307 



6, A Re-sall) on opening BidiVugs 
producing a considcrafalc^nci^nsa 
of Price no Ground for Costs £b 
the Person, who opened “11^ Bid¬ 
dings. T/fJuits V. CUafoH, r.06t 
■ • * 

Ste Evujbnce 3. pARntiov 4, 5. 

Patent a.'PjiACTicE 4. 12, l6ji 


COVENANT. 

I 

I 1. Under a Contract for the Assiga- » 
meut of a Term, whether from the 
* onuiiiai la'ssee, or a miwiie ASiig- 
, ni", the Purchaser niust covenant 
I for Indemnity against Payment dt 
Rent u.ud Performance of Cove¬ 
nants; th'oouh be cannot have a 
Covenant for the Title from tho 
Assignor ; as bcinp an Executor 
and ulsn by express Stipulation. 
Sfmre', v Mvnu. ' g 

See Ry\’K(ivi»rcY 42. Injunction 

6. Li ssott and Lessee 1. 


D. 

DEBTS. 

Sie CoNSTRccrioN 1. Davna 4. 
Tiiust 5. 

DECllFJ', pro ((ftt/eiso. 

See Practice 10. 

DEPOSITIONS. 

See Practice 2,18,19> 

DEMURREIU 


I 
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' » 

0BMURRE*R. 

5te B^xitufT 7^. Moryoaos 2. 

PARtmoir 1, 2. Practice 30. 

. ‘ 

' «REVISE.* 

I.Oeviseof fcsl E&tatr, though in 
form residuary, is specific. 

Page 175 

I Provibrons of the Statute of Frauds 

AS to the Execution of Contracts 
concenung Land Devises. 207* 

3. Construction of a Devise m Fee , 

• subject and chargeable auth Annu« 

itics, upon the Intention collected 
from the whole Will a beneficial 
Devise, and not a Trust icscltinr; 
to the Heir as to the Surplus be¬ 
yond the Annuities. King v. De- 
nmn* 26 o 

4. Distinctioo between a Devise, 

* charged with Debts, and on Trust 

to pay Debts. The former a bo 
Bcficial Devise, subject to the par- 
ticultSr Purpose; the latter limit- 
4 n] to the particular Purpose; and 
therefore the Interest not exhaust¬ 
ed a resulting Trust for the Heir. 

272 

5. Under a Devise by a married 
Man, having no legitimate Chil¬ 
dren, ** to the Children which 1 
“ may have by J. and living at 
^ my DecCusc,” natural Children^ 
who bad'act^red the Reputation 
of being Children by her be¬ 
fore die of the Will, entitled, 

' ah upooftbe whole intended, 
- apd stilRcicijtly described t reject* 

> ‘ 


ing as a Descirption of the Devi*> 
sees. Passages in a wiittcn Book, 
unattesU’d, of which Probate mas 
admitted, under a Reference in the 
Will to ** the Observations and 
** Directions, wh»c^ I shall leave 
** in a written Book." Wiikiason 
V. /idem. Page 422 

6. Whether, if there were also legi¬ 
timate Claldierf by the same Mo¬ 
ther, thf*y could take together un¬ 
der the same Description: and 
whether future illegiiimuio Chil¬ 
dren can take undei any Descrip¬ 
tion in a B ill, Quaere. Wilkweon 
V, .icliun. 422 

7* Devise to Trusted,'IhAft lleirs^ 
&c. for the Life of the Devisor's 
Son, to suppoit Connngent Re¬ 
mainders, in I'rost to permit him 
to receive the Rents foi Life, and 
after bi^ Decease to his first and 
other Sons, in Tail i da equitable 
Estate in the Son: the legal Estate 
in the Trustees, with a legal Re¬ 
mainder to the first anti other 
\ 

Sons. JSiscoe v. PerUm.. 4SSi 

DISCOVERY. 

See Bakkrutt 78. RnniEr 3. 
DISMISSION. 

Ste Practke 29. Sfecitic Pcr- 

TORMAIiCB 6* 

DOWER. 

r 

See Coats 1, S. 

ELECTION, 
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•E. 

Sec Practice ?4, 

j 

EVIDENCE. 

1. Dnlinction bt^twecii KxAmiimtion 

de bem and perpetrating 

Testimony, • ' Page 139 

2. Application for Examination to 
credit, legardcd with great Jea- * 
lousy; coijfiiifd In Tacts affcctii^T 
Cicdit, and Charartur only ; aud 
nut mutvriul to what U lu Issue. 

13J 

3. Oi^A^l^als mid Rcheaiings addi- 
tionhl'Cviih ace pcimutctl m some 
(iiKtanccs. If tlie Rule is so, it 
iniisr hr subject to Costs. 153 

4. Coil'tnietum ot a Contract, that- 

a Reference of the Expcnces was 
confiOetl to the Expence of tlie 
Conveyance: but the Evidence of 
the Attorney was admitted iur the 
Defendant to prove the hijtL’ntion 
ot both Paitics, according to ver¬ 
bal Instructions, that the Plain- 
tiiV. the Purchaser, should also 
pay the Expence of making out 
ti e Defendants 't itle. Ramshottom 
\. CouliH. ifio 

5. Parol Evidence of Declarations 

the Auctioneer at the Sale, 
warranting the Quantity, roeeiv- 
fd in Oppojhioti to a spciific 
Perforraaiice, on the Ground of 

i \ 

TrautI: not to enforce iVrform- 
anec. jrimb v. Winchester, 375 


See Agewts 2. SltBCltlC IPBlr 

TOHMAVeE 4. ' ‘ 

V 

EXAMINATION. 

See Eviolhce 1, 2, 3, 

LKCEPTION, 

Sic Practice 17. 

EXECUTORS. 

i 

See PAiirvEHsniT 2, 3. RESiDire 

1 . 


F. 

TAMILY COMPROMISE. 

1. Family fJoraproraisc favored; if 

reasonable, and upon a d«ubtfuk« 
Right; even in the strongest Case^ 
as where one Party was drank at 
the 'firac. Rogc 3(> 

2. Whether upon a me?e Supposi* 

tton of Right, proving erroneous, 
Quure. 30 

Su Stecitic Perform asce 1. 

FORFEITURE. 

See Lt^frsoR and Lessee 3. 

FRAUD. 

1. Distinction as to Fraud in Equity 

and at Law. 9» 

2. hlarriage Settlement of personal 
Property in general Terms, ** all 
** Monies, Debts, Bills, Bonds, 
“Notes,” &c. No Inference of 

Fratitl 



TABLIE OF' C«Kt]£NTS. 


Fnad fmm the Ca»celiation> dw- 
^ihg th# Treaty, upfn » fair, mo¬ 
ral, Coi»sidemtion, of a Note, the 
only iJiiftirumint of that DeaCiip- 
tlon 'r the Marriage taking 
’•Place upon a Representation of 
the* Partituiats or A*mount. JDe 
V. CroiffiittMi. Page 
364 

tSre CoKSTatfCTtoir 2. Costs 4 
Specific Pertormamci: 5. 

PRAtJDS, (Statute of.) 

Se %, Devise 2. 

as^rie 

H* 

HEIR. 

AwTS0>x7* 

s. 

I. 

ILLEOITIMATE CHItD. 

See Bastaai>> 

ILLtJSOBY appointment. 

See PovER» 

• t 

JMMOlUUTy. 

Sn PftAOTioB 

. |Mm<?ATl6N. 

ImffttcalmOv Noc^war^r Implica- i 

tioit ijnpoPUf not iM^tBral Ntfcai^ • 

; . * ^ II 


sity, bat so strong PTobabHity, 
that an Inttmtion** to the Contt^ry 
cannot be supposed. Page 4(ilS^ 

Sa TbW 4 . ' 

INFAI^ ^ 

5ee RAlfxitt?i>T\>9. Mortoaoe f* 
Tacattt 2. Wako of Court. 

r 

INJUNCTJON.*’ 

l« Injonction obtained by Obligor 
in a joint and several Bond; the 
Co-obligor not a Party. CiapUa 
V. Cooper. 1 6 

2. Execution upon a joint Judgment, 
aiih Notice to the Sheriff of the 
Injunction, and Diiectiosa to the 
Sheriff not to take the Plaintiff in 
Equity, not a Breach of the la> 
juiictiom Chap Hu y. Cooper. i6 

3. An Injunction, though not to be 

continued with a View to specific 
Ptrforinanco of an Agrelmcnt to 
grant a Lease, if under a Clause 
for Re-entry, the Lease, when 
granted, would be at an End by 
the Tenant's Acts, waa maintained 
upon, undertaking to give Posaes- 
«ioa, when required by the Court, 
and paying the Rent due, by 
Waiver of the Forfeiture, if iu« 
eurred: viz. dhtreining for subse- 
qpient Rent. v^ S>uh0trf 

Somreet. €S 

4. Whether, even without a Right 
Renentry the Court, sejring a gross 
Case of Waste and Bri^a^h of 
Covenant, ii(»| to be indemnin^d 
by Damages, «ou)d leave tlm T»* 

twat 
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D#nt to EaWi Tcfusing Relief^ 
Q,uare. Gvuf'iajf v« of So- 

mentt, P«ge 68 

5. Cndor a Bill by bocoe Pa;^er 3 in 

a jointConcpn on behalf of ^em- 
seltcs, others, Three Hun¬ 

dred iuN<Hnbcr,Yora pUsulation, 
Receiver, &c. and Account, 
alledgii]^ Mtsmalliagcincnt by the 
Managers, 1^0 Court refused to in¬ 
terfere by Injunction and the Ap¬ 
pointment of a Rcct‘i\cr, m the 

Instance, until they had tiild 
the Means of Redress, provided' 
by the Ai tides. Cm len v. Drvt y. 

6. Cov«||a[vt against using Premises 
PS a Shop, or Warehouse lor any 
Trade,without Licence mWiitinq, 
or permitting any Thing, whicli 
may grow to the Annoyance < r 
Damage of the lessors, or any ot 
their jS^her Tcnani'-. 

Breach, though nut a Nuisance 
in Law, public or private. Wing 
an Annoyance, not protected by 
Injuncuon: there being no Li- 
'cenee: and Permission of One 
Trade not to be construed a ac- 
ncral Licence for any Tiade: noi 
will the Court enter into a Com¬ 
parison, which are more or less 
Ofiensive. Jtffleier v. FoundUag 
Hospital, 18 S 

, 7, Deviee to A. and her Heirs for 
ever, ** in the fullest Confidence, 
chat aftfar, her Decease she will 
« devise the Property to#roy Fu- 
mily" being restrained lo an 



, Estate for Life by Decreed 
Hotts, the pevisee was vsrestraiDe^'^ 
irom cutting Timber p< nding aa^ 
Appeal, ff^ngkt v. Athinn^ Pe^a 

8. An Answer filed is a sfiicient Ob-' 
jectiou tcf a Motion to exm^d an'. 
Injunction to stay Trial, but, as 
the Defendant submitted to Eji*- 
teplions, the Order was made>a|^ ' 
insulficicnt Answer being no An¬ 
swer. BisktoH V. Birth. 36$ 

9. Injunction against a Verdict in i| 

^ joint Action dissolved as agajps.C 

those Defendants who had an* 
swcroil. not as against all, pending 
Lxci ptions to the Answers of the 
rc't, Jouph Vuuhhdatf. 4e9? 

10. Injunction not revived pending 

a III hearinj: of an Order, allowing 
an Evrepiion to a Report, that th(^ 
Answor « as insuflicient. Scott 
MachinUtsh, 303 ' 

11. Inlunction, n straining an Exc* 

ciitor, cldiniing uiidi^* the Will, 
and also bv a t«ift from the Testa- 
tiiv in her L'fo, tioin selling upon 
Atfiddv it of undue Infirfence. Eif- 
niutifh V. Bird. 542 

See BAKKRurr TS. Practice ‘-5, 
INTEREST. 

Sc BsNKRUprCl. M0M1.V 1 ,?. 

INTOXICATION. 

Ste Llssoh and Li;s$ce 3. 

ISSUE. . 

See Paacticr 

lURISDICTICiN. 
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JDRISBjCTIOJf. 


,1^ Jurisdiction of a ONrt of Equity 
to order a void Deed to be deli¬ 
vered tip, ' » Page 244 

^^CoBlPOKAT^OK 3. SfiffTL£M£NT 

t. 


h. 

* 

LEGACVj. 

I. WI^:n a Period ttif^iPayment ii 
appointed, the subsequent Failure, 
or Breach even, of an express 
Condition, finne^ed to a Legacy, 
' .cannot affeev t^^ight to u-ceive 
»L 138 

2» Legacy, reciting the Probability, 
that the Legatee uas not living, 
. upon express Condition, that he 
• shall return to England and per¬ 
sonally claim,of the Executrix or 
•» In the Church Porch, if he shall 
not so jflftim within Seven Years, 
to bepresumed diad, and the le¬ 
gacy to tall into the Residue. 
Tidks.HwtldiUh. 218 

3, The Legatee not having returned, 
and dymg abroad within bevcu 
’Ye^rs, the leig-icy was held not 
due; the EaJstetwJo of the legatee, 
l^ugh appearing othervMse, being 
•to be proved by the particular 
MeaQi prescribed', and therefurc 
^Hot within the Cases from Uio 
Ckil Law, where, the End being 
.'obl^itied, the Means *wcn) not 
^ilCUtiaL Tntk'i^Hwlditch, 248 


Objections of Fonn, Uiatt^the 
Plaintiff originally claiming under 
a special Assignment, by Way of ^ 
Supplement set up a di/ferent Title, 
as general Creditor^ proceeding as 
such not upon ProO# ^ his Debt, 
but on the inelb Admission of the 
Executor, against a Person, ac¬ 
countable to' the Ex^tor for 
‘ Assets, not determined, l^lh v, 
Houlditch. Page 2t8 


5. Legacy of £.’>0 for a Ring not 
specific: thcrefoic carrying In¬ 
terest with other pecuniary Le¬ 
go ( ies. Jpreei e v. ^dpreece, 3(i t 

€• Bequest to a Son of thi^TcsUuor 
on his accomplishing his Appren¬ 
ticeship, with the Dividends in the 
mean Time for Maintenance; and 
in case ho shall die, bcfoic he ac¬ 
complishes his Apprenticeship, 
then and in such Case to thcothei 
Children. ^ 


The Legacy lapsed by the Death 
of the Legatee, having accomplish¬ 
ed his Apprentices^^ in the 
Testator’s Life. Ilu^tatom v, 
Stanton. SSai 

7. Bequest over in case of the Death 
of a Legatee befoie a certain Pe¬ 
riod takes Effect on his Death 
^thln that Period! during 
TcBtator's Life.' 388 


8. Lapse by Death of the Legatee ju 
the Life of the Testator, though 
liavin| survived the Period, at 
which the Legacy was to vesf: 


that 



that Event Hot bdng provided 
for. * Page 389 

See ilEsxnvB 1. Trustee i. WtLi. 
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, LETtER MISSIVE. 
See Practice 25. 




LESSOR $ND LESSEE. 

t. Lessee under express Covenant to 
pay the Rent, and perform the 
Covenaa^ UaUe during the whole 
Term, AOlwi^istanding Assign¬ 
ments. 11 

2. Distinction as,to Assignee; though 
liable duiing his o'.>n Possiswon. 

11 

3. leader a Right of Rc-eniry upon 

under>letting an AdvciUsement 
does not uoik a Forfeiture; but 
was made the Ground lor imposing 
Trims. Goui/aj\ Duke of Somer¬ 
sets 6S 

4. Covenant not to assign without 

Licence, once dispensed with, the 
Condition is gone,,both .n Law 
and Equity; but the Piinciplc 
<|iiesci(inabie, and not to be ex- 
ttnided : for Instance, to a. me re 
Act; whert; the Licence is to be 
in Wilting. 191 

A. Lease ^et aside with Costs; as ob¬ 
tained by the contrived and ha¬ 
bitual Intoxication of the I.essor, 
immediately on coming of Ago, 
at a very inadequate Rent; and 
Acts of Confirmation held not suf- 
Bcient. Say v. BarvieL 1Q5 

Covenant 1. Injunctiov 4, 
Q. SPBCiriC P&REORMANCS S. 


LICENCE. 

Set IlTJUNCTlON 6. ^LessOIS Rfid 
Lessee 4. 

IMITATION. 

1. T.imitation u\cr after a Limita¬ 
tion, uhich nc\er took Eflect, e4-* 
tabljshed; not operating as a Con- 

* ditioii precedent. Meadout v. 
Parry. Page 124 

IdMnATIONS (Statute of.)* 

1. Ltnath of Time adopted in Equity 

by An ilogy to tlte Statute of Li- 
initatious. 539 

2. Mere Dcmnrd, without Process 
or Acknou iedgment, not sufficient 
against the Statute of Limitations.« 

540* 

LUNACY. 

1. Commission of Lunaej^the Soh- 
jcciot Discretion; regulatedsoldy 
by the Benefit ol tlw* Lunatic, witk 
refeituce to the Care ot his Per¬ 
son and Propel ty: not of course, 
therefore upon the mere Fact of 
Lunacy. Tomlinson, Ev parte. 57 

2. The nearest Relations, though 
opposing a Commission of Lunacy 
shall have the Carriage of it, if 
granted; unless some Reason to 
the contrary. Tomhnson, Ex parte, 

57 

3. Sentence* of the Ecclesiastical 
Court uccussaiys though the Mar- 

tiage 



r 


fjige void; aa in the Case of Lu- 
'bacy. JSx parte ^ring, P. 140 


AI. 

MAINTI’.NANCE 
Pilff-MoNEV 1. 

I 

MARRIAGE. 

* t 

See CoNDiTios 1, Lun-acv 3. 

, MISAPPLICATION. 

See CoKPOKATioir 2. 



1. An Omission in an Agreement 
by Mistake stands on the •^amc 
Ground as an Omission by IVainl 

lOs 

See SPECIFIC Performance 3. 

MODUS. 

SeeTirWES 1. 

MONF.r. 

1. After the usual Decree for an Ac¬ 
count Order on Motion to pay into 
Gieuirtkh«> Amount of the principal 
Spina, admitted to be due by Exa¬ 
mination upon Interrogatories; 
lKiA,i^tfefided to Interest. IVood v. 
J^monte. 49 

I, Order on Motion to pay into 
Court A princtptd Sum, uith In- 
tercst}/>«^itttd by ,lhe* ^nswer 
td<'Jb<i.ve but'O made to a greater 
AmtMut. ■ ' -50 


3. Clear Rule in Equity, that, where 
real Estate is directed to be con> 
verted into ficrsonal for aPorpov', 
fails either ftholly or parti¬ 
ally, to that Extynt thc-diloney is 
considered real Page l7i 

MORTGAGE. 

f 

1. Inquiry directed, in case the 
Mojrojffpfs rodieel to a Sale, 
wherhei Jt uin bi fo t'lC Ihi, nt 
f)l the jnf.i 0 II(M’ iii Hie JVJoit*.' > 
iton if f s. Mjiitki/ 

•’ Deniunei to i KHl ioi llt'hjij))* 

*loH Ilf j Moitijr.ige upon '1"'‘t rjJ\ 

Vours Posse oon bv ineMoilgagie 
ovei-iuhd up( 11 Mlegaiion ul 
A< 3 mission oi ‘he [Vlmte t e Title 
within that Penod. ilinih i. lha 
Ay. 5 U> 

N£ EXEAT regno 

1. Wilt of AV eicat Kfgiio giaiii<sl 

against a Pcison, generali> nsi- 
dint in Iifla>hl, <tud in this ( ouii. 
fiy only loe a ti'inpoiuiy Purpose; 
uiultr the Circumstances, that a 
Halancc was swum to, lor which 
Rail might ha\e Ixen had' that 
the Plaintids had filed a Rill in 
Ireland^ where the Transactions 
artise, for an Account; and a Pro¬ 
posal of lleftrencc. IluxackA \. 
Roger*. 129 

2. The Writ discharged on giving* 
Security. Hoteden v. Rogere* 12$ 

3. ye exeat Regno granted; the De¬ 

fendant's general* Residence being 
in the fK«f IndieSf Stc, lilS 

A. Wiif 
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4. Wi it of Ke exeat Regno dischargod 
Costs: having issued against 
tjio Captain of an Eaat India Ship, 
when just saUing for India, afteir 
a oonsi(ieriil)l« Jvesidcnce in this 
(Jouutry. EUcIi v. Stvinfon. 

, ' Page 371 
Writ ot jVe exeat Regno, a great 
Ihi’rogiitivt^ Yvtit, applied to the 
I’iji'j) .sL* of eiuiiuble Uml. >73 

N'l.xr OJ- k:n' 

O 

fj; 'i’i '"tl'-rof.} 

w 

J'APEMS. 

S>. ‘ ot,!.'(; • . ivi. I 

iS’tr F> '• . Pi'h- 

Foaji \ vrf. 

PAin'i rioN. 

S. Ril’.for Pai'b^ois l-y T.ossce for 
Veai’s. ZJro7/;» Nuyu. 5ol 

± Dentnrm', for Cau <i-, thil the Uili 
stated the Defendant's Estate j*ot 
with sufficient Cettanity, viz. that 
he is .seised in Foe, or otherwise 

4 

** well cutitlod to/* and ore tenus, 
VOL. 1. 


4 

&77 

# 

that the Reversioner was not*a 

't' 

Party, over-ruled. Baring v. Nash. 

Page 551 

3. No Objection to a Partition from 

the Miiiutciless of the interest, the 
Inconvenience, Difficulty, or Re¬ 
luctance of the other Tenants in 
Common. 5.54 

4. Under a Bill for Partition noCosts 

to the Hearing. ' 554 

5. Costs of tlie Partition and Con- 
wyaiKo in Proportion to the In- 

, (Crests. 554 

j 0. Coneurrent Jurisdiction of E<^uity 
upon Partition. 555 

7. Partition between. Tenants in 
Common an(j JoiutTenanta by Stat. 

I .31 /ft'//. S ', extended by Stat. 32 
i Hen, 8, to li.'nited Interests, for 
j Cife or V'e.irs J and the same Right 
in Eip/itv by Bill as at Law by 
Writ. 555 

S. Disci (.‘tion in F-qliity to refuse 
Partituwi upon a suspicionsJTitlc: 
but, if deal, as the Writ would lie 
the Commission is due of Right. 

556 

PARTNERSHIP. 

1. As to the Legality of a Partner 

ship of Sixteen Hundred Shares 
(Sec Stat. 6 Geo. l.c. IS. s. 18) 
and, if legal, the Capacity of some 
to ^uc for a Dissolution on Behalf 
of the rest, and as to the Necessity 
of an Offer of Contribution to 
Losses, &c. ^ucere. Carlen v. 
Drury. 154 

2 . Sun'iving Partner, being Exectt- 

P p tor,' 
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' » 

• tor, not entitled >Vithout c;sprcs 5 

SUpuUtbn to^lany Allowance for 
carryjng on tlul' Trade after tl»e 
T<fStafpr’s Death. Burden v» Bur- 
<?c«. ' Paga 170 

’3. Allowed Expcnccs actually in- 
V curred diidjer ait erroneous Con¬ 
ception, that he was sole Proprietor 
* ^by Purchase from his Co-execu¬ 
tors; set aside as a Breach of 
Trust: though bondfide. Burden 
V. Burden. „ 1#70 

See Injunction 5. 

> «t 

PARTY. 

1 . Rule,Witness, having 

no Ought not to be a 

PaVty.,, 5o0 

2 . ' Exceptions to that Rule. 550 

See tNjvNCTlOir I. 


PATENTS. 

1. .Patent Ranted for an improved 
, 6 ,tcain*E|}ginc; as not infringing 
vppit.an existing Patent. E.t parte 
Foxi 67 

2t If the Improvements could not 
be used without the Engine, for 
which a Patent has been granted, 
^ they- must wait the Expiration of 
l*^t. E^parte Fox, 6*7 
CosU whel^.thc Caveat was 
„ Qot ttorji;asoaabi«- Ex parte Fox. 

67 


KN-lVipHEY. 

fn 'I •* ' 

I the Property 

. HQt to a Deduction for Ali¬ 


mony; as it is clcajr of Mainte¬ 
nance. BaU V. Cotttts.. Page 2 p 2 

# ri^EAD^fga 

1 . No Plea of Qdrtiawcy in a Suit 

for the same or Thing, for 
which Relief is Sought by the Bill. 
Philips V. Gibbom. 181 

2. Bill for aa Accouj^| under Cove¬ 

nant upon Kale of Good-will not 
to carry on the TrtuJe. Scolt v. 
Mackintask. .')<).'> 

3. The usual Course a Bill of Dis- 

vory for an Action. Seuft v. Maik- 
info\/i, l}{y) 

4. Plea with an Exception^ not le* 

ijuiring a nvfeicncc to the Answer,, 
allowed, lioixe Duppa. 51 i 

5. To a Bill to set aside a Convey¬ 
ance foi Eiaud, Uc. Plea of Titfo 
paramount, under a former Con¬ 
veyance of nil the Estate and In¬ 
terest, under which; the Flaintitf 
claimed, allowed, Ilpvse v. Duppa. 

511 

6 . Plea, with Exception of Matters 

•t * 

after nientioned,^ bad. 514 

POWERS. 

1 . Appointment of .€500 Stotk,^ 

though a very unequal Proportion 
of the Fund, held not illusory. 
Butcher v. Butcher. 79 

2. The Qutll^Ion, vrhcfker an Ap- 
poiutment is, or is not i|fas 9 ry, 
must be determined uppn tlxe Cir¬ 
cumstances of each Cose, accord- 
iilg hr a so^nd Discretion: the 

Power. 
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PirfFct, li6«rever large tire Terms, 

' being in some DegreS coupled with 
a Trust: but an equal Distribu¬ 
tion is not rcqoi^d: nor any U^- ^ 
sou tor tl^ Inequality; unless a 
Share is clc^y uusubstatitiul. 
Butcher v. Bvtchtr. ^ ^ iV»e 7.9 

3, Lnder a general Power of Ap¬ 
pointment all thS Children 

by Deed or AVill .from Time to 
Time, &c. in Default of Appoint¬ 
ment, equally at Twenty-one, Ac. 
fhc Death of one above that Arc 
(Iocs not prevent an .\ppoiiUnu’nt 
to tho Sur’.ivoib. Butihir v. But¬ 
cher. 7.9 

4, Appointiiu nt voitl as far as it e\- 
certls '.he power: wi, to Crniul- 
■ehiUlrcn under a Power to appoint 
to CUiKlreu. Butclur v. Butdnr. 

;9 

5, Appointment to a deceased Child, 

or its Uepre^ntatives void. 91 

t*. The old Practice of executing :* 
Power of Appointment, after the 
Death of one of t)»e Objects, by 
Jtiving Pari to tht' Survivors, and 
letting tilt! rest go, as in Default 
of A;-,pointincnt, among all, in¬ 
correct. 

7.* \ arious Contradictions upon tlio 
Subject o( illusorv Appointments, 

% 

a. Power to appoint Tstat^ to be pur¬ 
chased .with Money produced by 
the Sale of other liistaies well exe¬ 
cuted by «« Appointment operat- 
ingdircctly on the original Estates. 
BuM: V- ^7 1 


\ 

• 579 

Power to appolWt aft Estate in* 
eludes a Power ifo dispose of -die 
Estate and appoiVtt thte Pro'thide. 

Ptfge478 

10, The same Efl'ect has l^en glvtbin 
in the more doubtful Case of a 
Power to charge; and a PoWer to 
appoint the Money, produced by 
an Estate, directed to be sold, has 
been considered as a Power to ap¬ 
point the Estate itself. 47S 

jiVe*S £ TTLE M F,N 

'PIIACTICE. 

1. licfercnce of Title-rbefoYe Decree 
only, where the 'I’itte'Motte is dis- 
pulnl: refused thorefore, whcr« 
the Purchaber on other tSrovnds 
resibled Performance. JU^lh v 
, I'.hiihirsl. 1 

} 2, Deposition?, taken dc hate essc^ 

! upon the Incapacity of the Wit- 
! m>s, from a bodily Injury, to at¬ 
tend aTrial at Law,not publWicd ; 
as they couid not lo read without 
Proof at tho Trial, that the Wit¬ 
ness was then uiuiolc to attend: 
but on the Alf.davit of the Surgeon 
as to the Probability of his At¬ 
tendance, an Order was made for* 
the Olliccr to attend at the Tr ial 
with the original Deposition; to 
be tendered; if the Incapability 
of the Witness to attend should 
be proved, ylttdi'fws-v. Palmer. 21 
3. Order, that Defendant a Prisoner 
in Kcii-^atc under Sentence for 
Eurgevy, bei ng brought up for W’ant 
P p 2 
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of Answer, slioifld be tur|icd over 
to the Fled:', and then carried 
back to Newgate with Iiis Cause. 
Moss V. Brown. Page 78 

4. Commission to ^xamine to Credit 
should be executed before Decree. 

Costs gi\en*on that Cfround. 
White V. t'lmdl. 15 i 

5. Order for Time to answer not cor¬ 
rected by extending it to the usual 
Order for Time to plead, answer, 
or demur, not domuriing alvne. 
Philips V. Gibbons. 

6. Order to withdraw R< and 

rejoin de.novo; for flu* Purpose of 
giving,j^oticc of Inlentom to dis- 
pute'aii Act cf Bankrurti'y, under 
the $tat, 4d Gen. r. by 

Analogy to the Prartii’e at J.aw' tt> 
permit a PIoii lo be w itlidrawn; 
retjuiring,according to the Practice 
in the Exchequer, the Alliduvit to 
state the Deponent’s Infoimation 
and Belw'f, tliat it is essential to 
tilt' Justice of the Case. BerLs v. 
Wigan. S.O 

7* lleforence Title before Answer: 
Plaintili, tho Vendor undertaking 
to do all such Acts for the Purpose 
of executing wlmt theCourt thinks 
right, as, if the Answer was in, and 
the Cause brought to Hearing. 
Balmanno v. JiUmlnf, 2‘.:8 

». Direction, if the Report shall be 
against the Title, for Compensa- 
ii<^^ refused as tolndenjnity. BaE 

• s0nnov. Lvm/r^ 228 

9.< Ifinmorality, as such, not punished 


in Equity; but considered in pii- 
^nishing Cofttempt# Page 29® 

10. The Process to obtain a Decree 
ipro confesso not applied to a Pri¬ 
soner in Newgate under a Criminal 
Sentence; who if brought up by 
Habeas Corpus, must be remanded 
immediately; and cannot, ns in a 
Civil Cfise, be turned o\cr to the 
Fleet cum c^sis, subject to the 
farther Process hy dlias Habeas 

('orpus,&:c. A/o.vv v. Broua. U()(> 

« 

11. Order to dismiss the Bill for 
"Want of Prosecution, though re¬ 
gular accoiding to the present 
Practice, Jmt requiring Notice, if 
before Replication, nor the Six- 
eWrk's Certilicate at the. Time of 
making the Motion, discharged 
w itiiout Costs upon the Defeudaat’s 
Laches. Brox^nc v. Bj/ve. 310- 

12. Defendant in (k)ntempt, under 

an Order for a Messenger, putting 
in an Answer, to which Exceptions, 
were allowcii, Plaiuiilf,not having 
acceptcNl Costs, may immediately 
proceed upon the old Process with¬ 
out SubpaMui or Notice for a bet¬ 
ter Answer; btit, if in Custody tlie 
Process discharged pending the 
Reference by Tender of Cost«. 
Boehm v. Dt* Tastet. 324 

13. In a Case of doubtful' Practice 
farther T^fne to answer allowed oft 
Terms. Boehm v, De Tastet. *-324 

14. t^ect of continued Piaclice 
against an Order of Court. 32“ 

15. Repcfitcd Decisions, forming a 

Sanies 
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Scries of Practice^ may amount 
to tlic Reversal of an Order. P. 328 
16'. After Answer reported 
ciiiit, Rlaintitf may proceed upon 
his old Process of Contempt v\ ith- 
oui a new Order, it lie has not 
accepted Coats. Ctxihon v, Ora~ 
fiaw- , 33 J 

17. The Practice in th<7 iMaster’s 
Ofiicc to report ai? Answer insutii- 
cieut generally upon esuhlishin!:; 
tuK-' Ksception williont entering 
into more, coirccti'd. Koue v. 

331 

18. Older to read on a Trial directed 
at Law, Depositions of \Vitnesscs, 
pnivtd by Artldavit, from Age 
and Iiinrniity incapahle. of attend¬ 
ing without great Danger of Death, 
with liberty u> examine them on 
Interrogatories, and the Diposi¬ 
tions of su<h other Persons as 
should be proved at ilie 'Vriat to be 
dead, or unable, to attend: such 
Order, 'whether to be made in 
Equity, or left to flie Judge at 
Law, depending on sound Discre¬ 
tion. Corlfctt V. Corhtit. 33.'> 

19 . Witness being proved unable to 
• attend a Trial, ancillary to a Suit 

in I’quily, the Depositions may 
be read without an Order: but 
not without producing the Bill, 
Answer, .and all ProceWings. 336 
SO. Reference of Title before Decn^e, 
refused, where the Purchaser on 
other CTfounds resist*, a Perform¬ 
ance of the Contract. Paton v. 
Rogers. ^51 

21. Notice of Motion to dismiss the 


CONTENTS. 

t Bill for Want pf Prosecution* 
Three Terms having elapsed after 
Answer without Replication, not 
necessary; nor the Six-Clerk’s 
Certificate on*the Moii(Ai, if pro¬ 
duced to Uegis/fr, when the Order 
is drawn ujk The Attonietf-Genc^ 
ral V. Finch. P*>gc 368 

22 Piaclice of the Court of Common 
Fleas to examine the Alfidavit to 
Ijold to Isail, reducing the Bail ac- 
J corciingly, lately .idopted by the 
Court of/v/wg’v' Bench 373 

23. Issue dirertrd, liberty for 
each Party to evainihe the other 
refused without C'ods^f, Alo-U-'anl 

V 

V. Bniithvaitc. ‘i’Jt, 

\ 2 t. Suggestion, that the Defendant 
is doubly ve.M’d by Suit*, in Pquity 
:• id at Law for the same Matter, 
ascpjfai’.ied by Reference to the 
Mast<r. Inijid V. Heinzelmau. 

381 

25. '1 he Right to the Loiter Aljssivc 
and Copy of the Biii is Privilege 
of Pev rago, not of Pa»l.ament: at¬ 
taching ihereforo to 'il Scoich and 
Truth Pi'trs. 

Injunction therefore, or other 
Process, not so accompanied, is» 
inetTectnal ImtH Mihvi^toun v. 
F.arl of Fortnwrt . . i 19 

26 . In the Liuhrtating to •fpced the 

Cause upon tlie M<»tion t(» (ttstniss 
tor want of Prosecution the lertn 
includes the V'acaiion. Findlai/ v. 
n'ood. , ‘LQ.O 

27 . Fotin of sep.'irato Examination 
of a maiiied Wormin, taken by 
Commission. Tasi'.ui^h sf'ase. 507 

p p 3 28, R.'lcreiice 
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389 

,%8. Reference before Decree'confiii- 
cd to the Case of Title. Where 
there was a farther Subject of Dis¬ 
pute, under a Claim of Compcnsa<> 
ition, i| was refused with Costs. 

»'■ . V. Skdion . Page 5 16 

< 29 . Order to amend the Bill, not 
served or drawn up,< cannot pre¬ 
vent the Motion to dismiss for 

want of Prosecution. Jlorm v. 

* 

Owen. ' 523 

30, After Demurrer o\cr-ru7ul, 
Order of course for a Month 
plead or answer. OnJJu.i s— 

511 

^re Answer 1 , 2 , 3. Bisjcnurr 
70 . Costs 1.2,3. lujrNcnoN 
9» Money 1, 2, 

PRESUMPTION. 

Su Trustee 2. 

PROPERTY TAX, 

5re Pin-money l» 

k 

PUBLICATION. 

Set Practice 2. 

PURCHASER. 

See Co YEN A NT 1, Pr.\ctice 1, 7, 
8, 20,2d. and Vendor and Ven- 
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RECEIVER. 

^ Receiver granted before Answer 
Upon the Bill of a Purchaser pen* 
dmU lUti vijs. a Suit iostitated 


Jjy the Wife of the Vendor; claim¬ 
ing under a^ettlcmcnt, voluntary, 
as being after Marriage. Mefcalfe 
V. Puhcrtojt . Page IbO 

RECOVERY. 

% 

See Trust£e ,4. 

REDEMPTION. 

Ste MoRTaAGE*2. 

RE-HEARING. 

See Evipence 3. 

- RELIEF. 

1. Piinciple of Equity, that the De¬ 
mand of Relief should be prompt. 

2J6* 

2. Distinction, vlicthei, thougii it 

would le din.cult to maintain 
under that Piinciple upon tlie 
Lo‘s ot other Remedies a Security 
imalid m Law and Equity, the 
Court would take away that Be¬ 
nefit. 24<> 

3. Plaintiff, not entitled to lUhcl, 
cannot have Discovciy. 539 

REMAINDER. 

See Deyi&e 7* 

RESIDUE. 

1. Executor with a Legacy, or Ex¬ 
ecutors having equal Legacies, 

^ Trustees for the next of Kin of 
the Residue undisposed of; as h*av- 
iog Part given, they cannot be in¬ 
tended to take the whole, 277 

RESULTING TRUST, 

See Djsvzse 3,4. Trust 3,7, *• 
REVOCATION. 
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R VOCATION. 

Sec Will 2, 3, 4, 9,*10. 


SCOTCH MAHlflAGE. 

Sn Slttle-ment 1. , 

•s 

Sr.TTLlVMEXT. 

i. \ Si'itlemtnt after a Mariiaf;c> in 
S^oilund^ not *nppnrti-(] asrainsl 
Cmlitors in Biinkruntcy, ri‘« upon 
v.tliia.ble Consridi'i'.itioJi by u Ke- 
icbriition of the Marriage in En^- 
I'li/id: but it was ‘ustained as the 
(■oriSKlcration of an A ificnient to 
settle by tbe Var^nl of the other 
Ftii tv. E.V p ;rtc Pn^e 112 

'2. No ^^e^lns of enfoiriiig a Settle¬ 
ment on Aliiiriage of an Adult, 
Mi'ess the nusb.uul seeks to ob- 
’ain iicrPropcity in Court: but, 
if tl'.e Murriiige is Ct)ntempt, the 
t hun t %indieiitin;', tts Jurisdiction 
uy Ijnpvisonmenl compels a Settlc- 
nieiit. 300 

I’nuer a Power to appoint aniong 
Children Int»*nsts may be given 
lu C.Kind-children by way of Sit- 
t!emcnt with the Concurrence of 
their Mother, an Oiycet of the 
Power, and her liusbahd. Jf kite 
V. St. Jiurbe. * 399 

SVe ICtno'sr ami Feme 1. FiiavdS. 
Wah» of Cot ax 1, 2. 

SHERIFF. 

BlLl-of iKTEHl'hEADEU 1. 


,SOLICItOl{*S BILL. 

• 

Though the Cefurt will open a 
Solititov’sBill, ami orderTaxation. 
after several Years, and a Security 
given, or even Payment, upon gross 
Errors, Fraud or undue Pressure, 
whcie nothing appeared but a 
trifling inaccuracy, and under 
other fiivoiiiblu Circumstances, the 
C’ourt would not rcs-tj.iin Proceed¬ 
ing upon a .Security,bbtiiined while 
'lUisincss was depending, Cooke y, 
Settree. Pagel^G 

2. S-i’.xffmr bound to produce Papers^ 
of his Client for him, or in case of 
his Bankruptcy for his Assignees, 
though not employed by them, in 
the (huiso, for tlic Purposes of 
which he rect*i\cd them ; but not 
bound without Payment to deliver 
them up, or produce them in any 
other Busine*-*^. Poss v. haugJtton. 

319 

SPECiriC PERI'OUM.CSjCE. 

1. Rpecilic Performance of a parol 
Agreement :is to T and : the Effect 
of a Family Compromise of doubt¬ 
ful Plights; with Part-performance 
by Possession, and Improvement? ; 
and Acipuesccnce near Nineteen 
Years : a third Per-.on being per¬ 
mitted to act upon his Concoi)tion 
of the PiJght?, not questioned Jtl 
the Time by the Defendant; v»bo 
cannot object, that he acquiesced 
under Expectations from that Per¬ 
son: which were ip Part disap¬ 
pointed. Stochleij Y. Stovkie^. 
i*,, A 2. Refusal 
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2. Refusal of Terfiint.to execute a 
^iCase tendered, as satisfied with 
hot as repudiating, the Agreement, 
is no Ground for refusing him a 
specific Perfoi malice. Cottrlai/ v. 
jyukc of S'niicrsct. • Page f)8 

3. Specific Performance of a Con¬ 

tract concerning T^and not de¬ 
creed on’ the Signature t/f an Agent 
without Authority. Iloxvard v. 
Braithuaitc^, 202 

4 . The Question as to his Authority, 
denied by the Answer,, and by his 
Deposition, staling liis Drcluia-. 

' tion to the contrary at the 'l imf; of 
Execution, to be determim-d by an 
Issue: the Evidmee of a NVituess, 
impeaching the Instnimcnt iic has 
attested, as a Witness lo a Will, 
denying the Sanity of the Devisor, 
&c. being admissible ; but to be 

' received with the most anxious 
Jealousy. IfoKard v. Biaitlrxaitc. 

202 

' S. Distinction bctivcen the Admis- 
sion of parol E\ideTice to support, 
or n'aist, the specific Performance 
of a Contracr for Land : adin s- 
sible for the latter Purpose upon 
Mistake and Surprise as well as 
Fr^iud j not to vary, add Lo, or ex¬ 
plain, the written Coiitrnct. Clowes 
V. Uiggiason ^ 524. 

6. Upon the ambiguous Terms of a 
(!JoQ^ct, as including or exclud- 

, ing the Tirabtr, the Purchaser's 
Rifi for specific Performance dis- 
mtsliSed; and having,tiiroughout 
insisted upon liis Construction he 
was not permitted to compel the 
Vendor to co^vcj^ upon the Terms 


he originally offered. Clowes v, 
liigghison. • Page 52^ 

?. Specific Performance discretion¬ 
ary. S2f 

6Vf Bankrupt 7(). Evidence 4, 
5. Tnjunctiotj 3. Trustjli; 1. 

VuNDOft ai>l Ven dke 

$ 

STOCK. 

< 

See Bank ur pt 42. 

SUPEllSEDEAS, 

I See B VNKIU PT o,» -1, 6, T, .9. 10, 13, 
14, 15, ]7, IS, 28, 31, 35, 39, 4‘^ 
b.5,71. 

S V !>P L 1:M EN'l a L A NSW Ell, 
See Answer 1, 2. 

SrPl’EEM^NTAL BILL. 

See Bankruct JO, 

SUIU'UISE. 

Sec Specific J'erformaxce 5. 


T. 

TIMBER. 

Sec Injun Cl 10 X J. 

'UTIIES. 

1. Account of vicarial Tithes do- 
creed against a Modus of Is. fur 
.\c;re for each Acre of Marsh Land 
fpr Tillie of Ifay and ail other 
vicarial and small 'Jifhes: iho* 
Vicarage appearing to have been 
established by Endowment in I36'7i 
within legal- JMcinoiy. Scott v, 
Sniilfi, 142 

>4 TITLE. 
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TITLE. 

5'tt’ V£>tDOR and V*ENT)EE 5. 

TRIAL AT LAW. 

See Pii \CTIC£ 18, 

TRUS'Si 

• 

I. Order umlcr the Statute 3G Gro. 
J. c. . 90 . upon that One 

Trustee WHS iil^rojul, un ahscoiul- 
ing lUiikrupt, and mU likely to 
return, that the reniainiu j. Trusti e 
should transler Stock’ into the 
Naiiio^ ol‘ hiiiiseir mid mioiiiei 
Ih-rsnii iippointtd a Co-Truslee. 
li iltni.iis V. liin!. 

Q, Devise iii Trust, .subject to the 
Charges, to permit .L to receive 
and take the Rents, and Erolits tor 
Life: will tliei’riot ;i Use eseeuted, 
Qutr.r<. 13 7 

Devise after Payment of Debts, 

4> ' 

Legacies, iVC. of speeilic I'rcehold 
and Leasehold Estates, to A. eab- 
jeei to Incumbrances . and of all 
other his Ereehold and Leasehold 
Estates, together with all hi.s per¬ 
sonal listati’, to Tt'u.->tfces, to sell ; 
aii*i out of the Money in the liist 
I’lace to pay tlu'ir Espeiices in 
E\( rution of the Will or Trusts ; 
,itid without fartlicr Disposition 
ajipoinlitig the Trustees Em ciitors. 

A resulting Trust as to the J'ro- 
^ d'lr'e of the real Estate for the 
Ileii at Law. Uifl v.Coi'l, 17J 
4'. Trust by Impliealion without the 
W'ord “ 'I'rusi.*' 273 

;f. Devise after a Direction that all 
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tl^c Debts shall’be paid, amotjjnts 
to a Charge. Page !?74 

6. Distinction between a direct Trust 
and a Charge; though enforced in 
Equity much in the same Way. 

m 

7- No resulting Trust for an Heir, 
taking ^ Benefit in the Will; but 
stibject to Circumstances. 278 
S. Devise of Ereehold Estate inTrust, 
to sell and apply the Money to- 
^ wards Payment of the Ix-gacics: 

the Uesidho of the personal Eistate 
' gftyJk^ment of Debts, Legacies, 
ike. upon Trust to convert all the 
said Residue of his personal Eistate 
into icady Money, to be laid out 
ill Erccliold Property, to be settled. 

'I'he personal Estate leaving a 
Residue bevond the Charges, tlus 
real E.-Ntau* a resulting Trust for 
the Heir at Law ; and charged 
with the Legacies, not primarily 
but only as an auxiliary Fund to 
tlic persoiial Estate. M^iugAam v. 
Mdion. 410 

Stt‘ CoN'STaucTiov 5. Couroua- 
TioN' 2, 4. Ds:visi:7. Trustee. 


T. • 

TRUSTEE. 

1. Trustee, dying Nineteen Months^ 
after the Testatrix, without having 
acted, hold* entitled to a Legacy, 
given as a Token of Regard and a 

Recuropence 
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■ ilficiwap'.ncf for Ills Trouble: no 
, KefttSttl or NcgU’Ct to acti where 
necessary, appearing. jB/yffew v. 
IFeotton, l*agc 1J4 

2 , Presumption against iuteiuling an 

Infant to b<5’a Trustee. 078 

3. Discretion of Trustees, having 
Power, to change Scciirhios, but 
not without Consent, not cou- 

^ troUled, unless raischicvously and 
ruinoittly exercised. Dv Manne- 
•oille V. Crowp^ort. 3 31 ? 

d. Trustee to j.vi'serve Contiiig<’iit 
Remaiiidcrs j[oiiiing in a iXcr fiwr v 
' with the Reinaiinlcr-man in I'ail, 
having attained! Twenty-one, hehl 
no Breach of Trust; and no Ob¬ 
jection to a specilic Perfoiniaiue. 
Biscoe V. Po kim. 4S5 

5. Trustee to preserve Contingent 
Remainders juitiing to dvairoy 

\ . them, before the first Tenant in 
Tail is Twenty-oue. liable fiir a 
Breach of Trust; so a ^lu‘(■i)^l^^.r 
with iS'Qiice : but if after the Te¬ 
nant in Tail is 'i'wenty-one, nut 
punishable, ev^ n where the Trii'j- 
tee would not hate been dircftid 
to join, J*)I 

6. Trusteis to preserve Contingent 
Rukuaii'iIU's iiTjtiorary Truslees : 
not to be CLi :[ieiicd to join in de¬ 
stroying th( m. 

7 . Under the Act of Parliametir, 
giving.Iurisdi'eriun upon a Petition 

' in Cliarity Cases, the Trustees, not 
*appearing* ordered lo shew Cause 
wj^'- the Order' prayed sUouid not 
h be made. paric Bcagears, 4i)0 

SceCossTKtrCTiof^C. Trust, 


r. 

jsi: 

.^ee TnvsT 2, 


\ KNDOIl. AND VKXDCr.. 

1. Though ft is geiM’rnlly, not nni- 
versally, true, tliat a Purcliast r 
may tnlve nlial he can get witii 
CompeiiMilion for what he caaie ’. 
h.tve, whether that is ever dup.' 
without an eNpri's';:- rii.}ej'fiikiii.i 
on his Part to what the Cous; 
hliall ord'T, Qit'ttc. Pulun 
Regt/'.s'. PrtgTo.ll 

C. PiurlKi'cr not entitled to an 
Abiilonicnt for a Deficieiiry in 
Quantity: the P.a'tifiilar doscrib- 
iiig^'thc IXtale, ns cousistiu'' 
Kstimatiotiof I’orty-one .Aerts, bt' 
the same m no or less. iPonV/ 
IVhickMcr. :)J't 

.3. Formerly a Purehascr was not Ic. 
otV- upon a doiihtfiil 'I'itle; but 
was compelled to take it, or estu- 
hlisli tbe Objection. 

4. 'I'hough gelwially .a Purchaser 

cannot be called on for Ijis Money 
until he has a Title, yet, where he 
is let iul.u PoKse-ssion upon a mu¬ 
tual CoR'fnleuct of a speedy Title, 
and the Ditiieulty is a mutu:ii Sur- 
pri.se, he cannot, without e.xprc.ss 
Coiitiact, retain the Posse.ssioii, 
w'ith-hoUliug the Money. ' Cibsott 
V. Clarke, 600 

5. Vendor to be at the Expence of 

making out his TuIok^ 52<} 

('). Purchaser 



G. Pav-cliascr Uiicliargcd Motion 
upon Aflidavft of Imprisonincnl 
/ for Dt'bt and Insolveiiry. Jlodiler 
■* v,.Rii(}in. Si-i 

Sfe PttACiiCE 1, 7, 8, '-’8. jSpucit’ic 
ffill ro U M A>' C E, r U IICIIA SEU. 


w. 


^7 

bistinctiori *upon Contcmj^, by 
MajTiagu of a Ward of Coifft: a 
Person of no Property, n bosn wily 
Object is the l-’urluiic, is not -per- 
initicd to touch it; and the whole* 
is put in ScUlemftit; otherwise, 
wlien the ilusbund of equal Ranh: 
and Fortune muKos an equivalent 
Settlement. Ftfgc 303 

» 

WILL. 
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W,Mir>*OF COIRT. 

0 

J. ruiiisljiiU'fit for Contempt by mar- 
ryitig ii NVard ot Court by C *jin- 
rnitn'ieiil, or in a flagrant Case by 
diiTiling a criminal Prosecution 
lor Conspiracy, &c., the Subject 
•..f sound I)i‘'Crction ; and tbongli 
thcKigbt to iriUTposcwitlioutfhnn* 
plaint, is not alfected by 'iinu , 
r!i« Exorcise of it was dispensed 
-.ulh upon Circumsfances; no 
(’omplaint made Tor I'-igb: Ycais ; 
iho Husband, ibougli his Conduct 
would have justilied Punishment 
on a recent Application, not being 
a needy Adventurer, but of equal 
Family and Fortune; having ac¬ 
tually made a considerable Settle¬ 
ment; under which the Children 
had vested Interests, and alledging 
Misconduct by the, Wife. The In¬ 
terests of the Children not to be 
iitfected : but tiic Settlement vari¬ 
ed as between the Husband and 
Wife, by increa^^ing the Pin-money, 
living her some Interest in future 
prf'perty, &c. SoH v. CcuKs. 292 


1 . In proviii," the Execution of a 
T)ev!^-, u.ctual Signature by-the 
Ttevi'bor in tlio Prc.stmcc of the 
Tbrec subsciibing Witnesses not 
reipiii'ul, if he declares it to be 
bis Will before those, who did not 
sec biiu sign; and separate Attes¬ 
tations siillicicnt. iristOefch v. 
Ki-uncdjj. S6*3 

‘Z. Testator, a Widower, liaving^a 
Son and Two Uaughtors, by Will 
g.i'.c all !iis real uiid personal Es¬ 
tates in I’liist, subj(jpt to Debts, 
for tiivise Children, and in case of 
their Deaiiis over. Marriage and 
the Birth o: a Daughter, held :i 
Bexocatiun of the Will in the 
Kcclcsiiistical Court, (against a 
former Decision) not a Revocation 
cf the Devise of the real Estate, 
Sheath V. Yorht 39 ^ 

3 . Marriage and Birth of a Child an 
implied Revocation of a Will of 
personal Property. 397 

1 , Even a Devise of L.and may be 
revaRdtl by Implication^ from a 
■ total Change in the Situation of 

the 


1 

I 
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Family, as, the l!)evisor hav¬ 
ing no Children at the- Date of 
the Will, by his Marriage and the 
Birth of an Heir j upon an impli¬ 
ed’ Condition, that the, Will should 
not operato*n that Event. P. 397 
5, Cpnstruction of a fesiduary De¬ 
vise, .as including under t)»e gene¬ 
ral Words “ Estate and Elfects” 
,« Copyhold, not suncndcivd, in 
Favor of a younger Son, subject 
to Debts, the Will reciting tliai the 

I* 

eldest Son was])rovi.Jcd for; jyid 
no Freehold Estate.'■ 

V. Piimington. 400 

t>. Properly nothing is the personal 
Estate, of a Tc.stator, that was not 
so at his Death: he may m. ex¬ 
press himself as to shew soiTu lliing 
else intended; but where th(‘re is 
notbiog but a Direction to sell 
^ Land with an Application of ilic 
Money to a particular Purpose, 
^thcrc is no Instance of holding ihe 
Surplus, a^ter that Purpose an¬ 
swered, to form Part of the per¬ 
sonal Estate, so as pass by the re¬ 
sidua^ Bequest. 416 

7. QnattjSs^d Paper clearly referred 
to in a Devise of real Estate con¬ 


sidered Part of the Will> if made 
^ previously, not if subsequent. 

Page 

8 . Legacies by an unattested Paper 
included under a Charge of Lega¬ 
cies on a real Est'ate by a Will 
duly attested ; but the Produce of 
the Sale ol a real Estate cannot 

I 

be directly afI.sposed of by an un- 
attosterl Paper. ' 4-tfj 

9- Marriage alone not a Revocation 
of a as witli the Ririli of a 

riiild it is. •166 

10. l'..\c«‘ption, a fu'rc the Will pro- 
•jdi's for Children. idU 

l i. l.'iidor the Description of'‘Chil- 
du n” in a Will illegitimate 
Children, i xisling at the. Date of 
llio Will, not tniiiled, unless 
proved by the Will itself to be in¬ 
tended ; and Evidence can he re¬ 
ceived only for the Purpose of coi- 
lecting who had acquired the Re¬ 
putation of Children. Sxcame v. 
Kenner ley. 469 

1 -2. An pnly legitimate Son there¬ 
fore held entitled us Dt;visec. 
Suaine v. Kt tuurley, 469 

Sec DtiviSi: 5, 6, 


END OP THE PIRST VOErMS. 


S. Brooke, Printer, 

35, FotmioiUr-Row, LoiKfto. 



LAW BOOKS JUST PUBLISHED, 
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REED ami HUNTER. 



A Aut/ Jifsth'e ni' the a Exv'> *tioyt yf tlie Tmiv reratlti!; to 

<>(fu <* and Duties ol a Jti-iiK " «t' ili<“ fc’td*.!-, eoutumi 1 to Utc vnil ot'Trir, 
liny'r<‘V)»i 111. f»y WtL:ir.}ii D/Lkati-m. BiirrisU’i at Law, and fur 

Tisoiv iKau ilility Voars an acim^ M-i«i^tr.iU* in tiic Counties of Nuitingliaiu 
unif Lij.eoia. si Vol». 5j\o. I’lni- vl. Is. iJoards. 

A Woik upon the Dtitior. ot a Justiet* of tlic Peace, eoinprossed into a. 
reasonable Compass l;y uu cxpt sui!C'< d ^la^'istirttv, divested of ail unuecessarv 
JVlauei, «o as to shew to GentUnu-n *n the t'o!niiii>sioii of i!ie Peace how toarr 
at till- iVIoiiient, has lt>ri" been a '• i U v.itmn -aid the Nere'-sity'of a >Vork 
like the pixsent lias he< a f< It t>v the dui ii"r an aetii a! Praelicr of thii'ty 

V«',tis in two of the niosi popui*/'"' Counties of t'nf»}aiul ; and it is hupeiK with'v 
out wishing to detr.itt f<om an^ other \\ oik of the same Nature, that this wilJ 
be foiiniJ fully to answer what lets lu* n so aip.ion dy attempted, viz, to instnid 
young Magistrates purtieiiiurly in tii'-n Dou, ,ii!d fu'ililatc to the TiiOre expe- 
rieiieed liie finding of any Ititdrinainm tb/1 may iiivnre, by having evciy Tliiiij^ 
Tcduting to the OlBi:e brought ul oiv ■* nad; !’ tin ii \ i< w% 

The Index has also bion formed in su-h a Mannei as to avoid Prolixity, wdiirii 
fr< ({iteiUly perplexes, ;«iid y et has h' t'li niad'j suilicientiy full to nnaver all tlur 
Puiposx * of uiicusy lieli reiice. 

«- V’oliiine the First, Hoy al Oetavo. Pure il, Ii»', Board', of a of the 

lhVa.s of the C'louvj, by John Fi>titin'lx Ai\hlwlii. Fbij. of Lincoln's Inn. 

d. Ill One Vol. 8vo. Price los. Ibi.irds .-J {'u>n»>-»tliumnf ihe iMteof 
Fourth Edition, with eonsideiaMe .itdditions^ bv 7'. PinLc, Esq. JBuirister nl 
Law. 


.1. In Two Volumes, Roy .il Octavo, ?1. Reaidi*. yfc/wits of C«.«rr ar- 

f>n«-d siiid determined in tiu C«.mi t <if Knm's Hindi, in 'le ItKh, 'JUtli, and t? 1st 
Years of Geo- .Id, by the KiglU Hon. S.Att.’Slir Diiu"hi>;, Baron Olenbervie. Tl« 
Foiirtli Edition, by tVm. FVi/'t, Serjeant sit Law. . 

5. A Practical Treatise »n L'hattcr-parties ai Afrrriahtfnrnt, BUfs of Beulut^. said 

Stoppage in Transitu^ by Fdu:ard /.n«,-r,s. Esq. of the inner Teinpie, Barristu 
at Law. In One Vol. Royal tivo l*iiie ll. Is. iioards. * 

6. Vespy hihI Beanns's fteports, Vol. 1. Parts 1 and 'J, Price l.!?. a soear 

•Series of Cases in U/iriiia'/'i/, comuiencin;' .llicliaelinas Term, lUlih * 

7. An Knyuiry in the Suturr of the Trading as si .ti-ricc-ner, by tJeorge 

Esq. of the iuiier Temple, Ualr^^ieI'at l.avv. Price 1'. (id. * '*' 

8. Reports of Cases in BmiJcruptcy, by <*twg£ Rove. Esq, of the r«aer Teni-, 
Barrister at Law^ Vol. I, Price il. od, I'v,.r>is. 



Law Booh ju^ pvl/iishcd, 

9, A Cursmj Enquiry into the L^fpediencj of Ihpealinfc the Aa^milij Aci, attd 
rairtiig th(> Itate of Merest, lu a Series ut Lettm, by E. JS. Sugden, Ksq* 
of'Liiieola^siuii, Ba!'4{ster at Law. ; , 

... , 4 , ‘ * 

JO. In Three Vo]«. koyalSvo. Price 51. t:2s. Hoards, anew' IMition, bdr*-; 
UicSecoiMt, co!7 bleraW,'? enlarged and improved, of Ah Analytiesl lfi"rftett in- 
tkx of the Ksporteu Cases in the severatt'oifBTs oI'Equitv, and the Hiffk 
of PttrlhMpiiy fretn the earliest antlieiitic P<;rio<l to the present Time; to 
i|.)!&,pojv tWifetl, tlK Dedsioiia of tlw several (Sswts of ICqitftil in treland, ' 
nf tire 'Chart in t^dt Kingdom, after the K(': t<}r.ifioii of 

t}ie i^Itpetl.'ite jurisdiction, with a Repef toriitm of the <.^ascs, doubly and .s}sle« 
nM^AHy arranged,, by itfVAarf/ If’halk^ hridffmitii, Esq. 

4jr» The l^mkmpt Lrww, bjCfri/ltuOT Cvnke, Esq. of Lincoln's Inn, Ran'isler 
■ at Law; Vobnnc the First, cnntahriiig EMracts of tin- .Y.itnte» lelatitK; to 
llankrifpts, htul DetcnninalioiiK in rlu: Courts of Law aetl ICifiiity, the bt\th 
Edition,' tntb Alti'thtions and Additions, including the Aiitln>r’s . ore reecnt 
Notes,'ahtr the Cifees down to the pre'-ent Perioci. 15> HlUutm Potts Ungg, 
Esq. of the Middle Temple, Banivtcr at Law, aijJ Cumini-siuner of llank- 
rttpts. }?ric^;^,l« os. lioaids. 

sTrtwI^c ,of the Imw relati ’e to ^ft'rrkmt Sliip% and N(ff>nrw, in Fonr 
Pirts: l^rt T. Of iho.Owli.wMercnant Sfsips ; If. Of tin INim.us cm- 
p’.ned'ih the-Nasiguttort thereofrill.^Of the Cutriaj.^' of f»oods u.ru mi ; IV. 
Ofwje Wages of Merchant Seamen. By C, Abbott, Lsq. id" the. liim r T< inple, 
Bnrristcr at la^. l*wke 16$. in Hoards' 


tS. ’faftlrs exhibiting'tke varions FftrlirHlins requisite to Ir aitrmhd to in pur- 
smtlvi; of theOrders of the Tiro ffotists of in sniieiliiig >oib 

Vribole At/|« as wsiiallv connnciice in the of Cunmnns. Uy tietdd /W/wfr, 
Kkq , <jf the MwldlcT'eniple, Barrister at Late. Piiee '.'s. <.d. mi a Sheet. 

id. A'HkepplAnM to BfhUotheca Vota legHM .big/iVc. Price I'.iL compiled I.v 
W1 R]EEl>} 'oCt*bom»n«iy also be ha«l the above Caialogm, Price 7s. Jtoaids. 
The;Ah«HOdprtif'Of,thi*Ci#<alogDe hiis been approved of, .is snpejun to ;ttiy 
simitfr'-Pi^KOtlOn, E|t(I^ vritlt the Supplemem, will he found to contain nil 
'acetaaW Aecbimt'bf'niorc Law Works tlian any Catalogue now extant, 


15. Altometfs Practice Kpihmixed or, the Method, l''iiics,^aiid Expences of 
..Prgice o^li h fiy thoOnrH of King’s IJi ncIi and Cnintnon Pleas, troro llic I’om- 
nich«ei»ieirtcOf a'titiit to the Trial, final Judgment, and Kxeeution; f'O advan* 


fweouslv placed in Opposite Colitnins, to shew at one View, the Agreement 
(or psffmnrciirthe.J^actict of the- said Courts. Price .'Ss. in Hoards, ui ds. 
' half: hM^^iItti^ricave^ ' 


aq. inlKl!>rd.s, 31. 16". 

l 7 .aln 8 vo. tiioards, Vol. I. of si Pjitctkal Teeafhr'of the I.nw of 

EUctiwf, relating, to .Seothiwd. and^/refund, bv U'iUiam Vtoms iio- . 


Tafaj. &kHrwttll. Pomocki and Kflrkwoll, tfiw; Case of tho Horoiqtfas of Liu- 

^ Petjlos, l30?i the Case of H^une|'yi>n, lao^ 

Abo. an Appradix, Pili/eil8»1 Boards, to a,<Tr^i»e on th«tli»of EkMm t 
^^'Acts relating te|Cd^4«>vcrterf Electiofit, Ore. Orc-dlte. Ocott apd Irish 




nMlHOiJjA 


ster alfiAi'w. 


X S'Vols.«faaJ?ri« Ik Ifi*- Board*, a Tr««lb< on the roneemlqf.. 
' ‘atks and ot/liff Persons Now Compoth' NMis, In Two parts; wi^ ao 
>^ta!nink W SMutes relating to 'Imaiies, the Pr.it tko on Pplk 
CoHretion of LwAlic^etitioits; witif th<CW’il<‘rtt 


Xas? Dffoksjusi pujiikhed. 

v,t \ii<> Cliancellor tUoreon, hy.Gt>trge haltC^hison, A. M* of liwol^s Ii>b, 
itani'vU'jat Law. \ • 

VO. iu 1 Vol.*8vo. Price 9s. Roai^Ia. R^menls of tMu>» ii( EttgittruT, 
as a Prci>airatqi 7 Study for Pvrsoits eurftuiii % S^roffimon, is arsons. 
|.(-iiiniiTT?to streugihcn Ute Memory of tliow who have sfttdU^tlig jLnw. aod lo 
ts'onvcy a sieiiti**! Idea of Jurispriidcnrc lo all Classe* of PaSpUT Bv SI. 
f OH lieylhnysiHf a Member of the Uoiiorable Society of Lidcoto’s l«t). ‘ 

^ifl. In.8voj Price lOs. />d. Boards. A VreuliM en tlic AcHon # 
eoataiiuiij;' flie Prinriplm aad Piai-U<«'of the Ai'Uou: itf Applicatboji I^twesa 
Landlonis and ToUuiits, fiarticularly jwiiiustratisc of Alices to Quit, and the 
Modes of Proeetdini; on Ike Forfeiture of a Lease; the Rvidence necessary to 
support and defend it, and a eoneifit: \eeonnt of tW resulting Actnni for Mesne 
Profits. By J*/i« ol' tlie Middle Temple, E^j. Barrister at Law. 

20. A In ie^ View- of tJte St, V..Y£at with practical Bemarks u|>on 

It, .Tis an <*<|uit<iide Proetss. By ./o/i.-i BeiMHca, Esq. of Liiicoin's Inn, Barrister * 
.ii l.aa. Translator of L7«?tvJii', iVe. *lii ii\Q. Price 5o. Boards. 


A )',■ Until inn of tl) • I.aw of Enffhiiitl, shewing ^Imt Mesne Lords,. 1>«riTa« 

! Li'--si.rs. or Middf*' Mtn, IimvO j a Ri«ht,_ either at Connuou Law, gr under 
'M.ltllte, iyle.y Di'-fros'..' Plif't m'i, dd. scwe it^ ^ 

. t. \ Tn'ttsl-iwti of (iiunfiU'. !i\ ./;//?< liaimes, F.s.|. of I.incoln*s Inn, Bac«* 
;. 'I< r at Law. To wim h are u'lih U Noft '. dvo. Price ijis. Boards. 

The Vhihm^hn of llvUlmcn, by Thnitl SVKUwiu, Esq. of Gray** Tnjp, 
Ibiisinti r at J.aw, in >uo. Price os. Board*. 

;:e. n'lit; /.««; of Ut,vi> and Tt'vats, by the late I.a>rd Chiof Baron Gilbert, the 
'I'hird Edition, with Notc’^ and an introduction, Jtc. ^ 

> 1 , Esq. of Liijculn'.* ii.n, Barrister .-.t Law; Eoyal Qvo> Price 

I'V.;. Poard'-. 


i Dit-Uiii-ii'i! of th'* ■» Civil Iff has, in <ltc f'ettris o/Kinc^s Jietich 

:'inl lo.iith<r V, .ih I’raJiorl iami Poms,■ distinctly 

unttcs c-seh lU.id. By 'thuum, 1'. q. of Gray's Inn, S} Vols. 

ji'rifi ii. i'-. J’<i.iiil . 

T 

V.;. Tilt’ i ii-iii'Jr'f t'-'t . .(,1 UK'l.T->’urttt\ < 'inpreliending the Doties of tlie 
tVf/iec, I'( r< i-t d fn iie '^heritf m I'i json. m by his I'uder SlieritV L’Oni his 
fir-i u'to tiH- >lVue t(» ilu- j'-'isMug of Ids Ar-C'wnts and oht.dniiis hi.s 

u( a icitulur and pri)pie....ive \t ay us the .‘'ubji cis arise, being a correct 
Kpunme of the I’lastice of the l.'iuK r SlieritL r.\ the\.'irious Stages of bis Duty_ 
th'.eimhoiit the Viar, wiihfiill fn.iiiictions ;is to llic Eh'Clion of Members of 
Parliament, (’i>r.imrf., and Vridi rois of l‘'oiest>-, Pn .dimts of Returns of 
B rits, (.VC. intended as a Guide not oj'K to tin’ t.'ndei-.slicriil^ but to tJte Pro¬ 
fession in geneiiU. Price it's. Boaid-. 

29. Tlie Croim Ciixult Contpmiion, Eighth Iviition, inro wUicli has been inror- 
poialed the B'ork formerly puhli'lted iindir tin Nsi-ne of tin ('ifemt 

.{i-siilaiU: butli M'orks have been can tsMly revLed, and such Additioas made, 
ihereto os inodern Statutes aud DccLioiis rendered ucocssary; in 1 Vol. Royal 
fevo. Prwe ll* Is. Boards. * 

io, 1^10 SfliHitter'e Guide, containiog the (Substance of thesevcml K.-mse Lomu 
and KeguMi^sAp wblllt Maltsters aresuhicci, aud also a Vaiiety of Inform^ 

tion rcl«fih'g4o Iftc Ekmse ih general, 8vo. Price d.s. Board.s’. ' . 

• 

•Tt. liidev to the first Fomtecn Vohiinc< of IVsjy, j:mi<)r’s, /feperbs in Chan-^ 
cenj, iiy Jtubert Hcli, Ksq. Priw Id's, io Board.".. 

1*2. I'curne'H Kesity on the /ji’wrn/wg of Om/ngcuf flonainiirrs, and I’.recg0t0^ 
Dt.'viscit, a new Edition, by Charles liwtlcr. Esq. (being the Sivtii) in i \iui.^ioyal 
iSvo. Pi ice ly.*. Boards. •• 

T*. Coke an IMllclait, a new Editiem, (being the siit^enBil with //urgr^fc 



t^aK'^Books^ist published. 

and Bh/rw’s Kote,, rftrrcrtcd’ <o the present Tiiuey hv C, Bvtlefj Esq. and J. Ct 
V'gef Esq. 3 voU. Royal flvo. Prfce i1. ir». in BoardB. 

f j P V 

34. SHgdm*$(E. B. Esq.) Sev'. s of LSlters to a iffan of Property, oiriliti Sale, 
Pnrcliase, Eeas^ netfZ^cnt, and Devise of Estates, Bvo. Second Ed'^loii. 
Price 58. !' 

Noma L^pm. AngUa; or, a Complete CataU^c of Law isot^K 
arrang^ opott a Plan cntiwly new, with many OhservatiouB on the AiiUtority 
of tlie He{Drters arfd otherTLaw Writers, compiled^and cntreet"fl to the pre^ 
sent Time, by WlELlAftl ReED ; clo.seiy printed in 1 Vol. ismo. Price 7 s. 
|{oard$. ■’ * • 'n 

36m Ltvtloie^Peterf) on^^itestacies and Ijtst Tt'itlg. shewing^, in a plain, clear, 
easy, and familiar Itfannei-, bow a Man’s Family or Kclatir.hs be entitled to 
bis real and personal Estate by the 'f^aws of l‘'ii"iaiicP suiil Province of York, 
, oontaining' an l^planation of tiie Mortmain 4et. Tenth EdiEon, with Cof'* 
rections and Additions to the present Time. Price 9s. Boards. 

S7. Bnam^s Reports of Cases arc'iiedaand determined in the l-Iiph Conn iif 
Chancery, dnrinj* thcTi'ne of I.ord Chaiioellnr 77iMrh»te, and of the .sevcial 
Eords^Commissionersof the Gre.t Sr; I, f.oin l?rB to 1791-, TJdrd Edition, cor¬ 
rected, Witli an Ap|H'<^dix ..♦* coutempor.,ry Caxes, and Additio”'* nf Kefcrcncc.** 
to more modern Dctcrininatidll^'^, i»7 4 Vols. Royal Octavo. 4’iice 4l. 4s. in 
' Boards. 


Sa. Cowper*s Reports in the limch, tVom Hilary Term, 11 (Ico. 3. 177 1 , 

to Trinity Term, 1® Geo. 3, 1778, both inclusive. Second Edition, 2 Vols. 
Royal Octavq, Ptfce iSs. in Boanb. 

i or Runnington emtiamd, by T. £. Tomlias, 




39. Stutatea at Large, by 

Esq. in Quarto, > . 

%• 'Hie Stotqtes are shortly after the Close of every Scision. 

Gentlemen vriMing^ th have flieiii sent regularly, inayrlepcnd npoirrereiving 
them, as soon a» published, by leaving their Orders at No. 26, Bell Yard, Liii' 
coin’s Inn. 

40. Stdfuies at Large, by Pickering ; these arc continued in the same Manner 
as ftiosc in Qnarto. 


41. Saeden's^R, S. Esq.) Practical Treatise of Powers. 1 Vol. Royal Octavo, 
Price I9s^ in Boards. 

48. Svmlewp^^a Viner's Abridgment of the La"', conta-- < is the modern De¬ 
terminations In tile Courts of Taw and Equity, to the J': e. of the Year iSOti, in 
Six Voloi| 0 ef> R^yal Octavo. Price 5l. 3s. 


43« Vcsey% ttreporU in Chancery, Vol. XIV. Parts the Second and Third, 
j^e 13 S. sewed. 

p*'i:' 4 ^. CAanecry, Vol. XV. Price S4s. Boar^^ 

45. Vw^efUptnrts in Vol.».XVI. 11, ds. 6(l*^fliards. 

46 « Peseta in Cii^sry, Vpl. XVII. :^i^^ll. 4 *. fi^^pards. . 

, 47 . Veaey'a Report»^iAChane€ry, yolmX^%t^^ Part I.‘Price 7 % 1 Sd. sewed. 
VmfsmiM^riied^i^^ot^ in CjUmery, Vpl. X, s^^ed. 








